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DECISION
Introduction
I.

These appeals arise from references to the Court concerning the height limits in the Proposed
Wellington District Plan ("the proposed plan") in relation to the Oriental Bay Height Area,
("the height area"). Height control is now the only real development control in the proposed
plan for Oriental Parade although the proposed plan also includes recession sunlight access
provisions.

2.

For the purposes of this decision, where height limits in the height area are referred to, these
measurements are above mean sea level, rather than building height. The height of the ground
above mean sea level varies along Oriental Parade between 1.3 metres at 284 Oriental Parade to
3.5 metres above mean sea level at the street outside 80 Oriental Parade. We were advised that
the rule of thumb that has been used in the past is that approximately 3 metres is taken off the
various heights above ground when assessing height along Oriental Parade.

3.

The height area in the proposed plan extends from (but not including) the Central Fire Station
in the west to 350 Oriental Parade in the east. This area of Oriental Parade encompasses a
number of distinct areas of development, subject to several different height limits ranging from
I3 metres to 34 metres. A copy of Appendix 2 of Mr Daysh's evidence showing these height
limits is attached to this decision marked Appendix A. The properties behind Oriental Parade
are all within the Inner Residential Area, and are subject to separate rules, including a 10 metre
height limit.

The Applicable Rules
4.

The Report of the Hearings Committee included the following:
"RECOMMENDATIONS
(a)

That the height limit relating to 2B2 • 300 Oriental Parade be increased from
13 metres to 19 metres above mean sea level so that height limits for the whole
Oriental Bay Height Area accord with those in the Transitional District Plan.

(b)

That Appendix 4 relating to the Oriental Bay Height Area be amended to:-

(c)

i.

include "Note: permitted height relates to height above mean sea level."

ii.

delete the 14°6" (sic) sight line relating to properties 62 to lOB Oriental
Parade from Appendix 4.

iii.

change 5.1.3.5.2 to 5.1.3.5.3 in the "Boundary of the Oriental Bay
Height Area" note on Appendix 4.

That in the definition of "height" the words "except in the Oriental Bay height
area" be added within the brackets at the end of the first paragraph (Part 3.B
Definitions) .

(d)

That a new provision 5.1.3.2.4 relating to front and side yards be included in the
Plan as follows (NB some renumbering of Plan provisions will be required as a
result of this change):

Side and Rear Yards

5.1.3.2.4

5.1.3.2.1 to 5.1.3.2.3 do not apply to the Oriental Bay Height
Area (ss shown in Appendix 4).

4
Front Yards
Innar Residential Area
(i)

a minimum of 1 metre except for the Oriental Bay Height Areas las shown
in Appendix 4) where there is no minimum front yard requirement; or

lal

That the submissions and further submissions relating to building height, the
14°e"Caic): site line provision, yards and discretionary activities be accepted or

rejected to the extent that they accord with the recommendetions la) - lcl
above.
(f)

That the submissions requesting the application of sunlight access provisions
relating to the Oriental Bay Height Area be rejected.

19)

Thet Rule 5.1.3.3.3 releting to site coverege for the Oriental Bay Haight Araa in
to the Proposed District Plan remain unchanged and that the submissions
requesting site coverage controls be rejected.

(h)

That the Works end Environment Committee be requested to consider by way of
District Plan Variation or Change, the promotion of an urban design assessment

to essist in the formuletion of a possible design guide for Oriental Bay to include
reconsideration of existing height controls."

5.

As outlined the evidence of Mr L Daysh, Policy Analyst in the Policy Unit of the council, the
bulk and location rules which therefore apply to developments in the Oriental Bay area are as
follows:
".

A height limit which follows the heights in the transitional district plan;

•

No front, side or rear yards;

•

Sunlight Access provision where the Oriental Bay Height Area Boundery adjoins
e property in the Inner Residential Area. This is based on a line rising vertically
for 2.5 metres above ground level at the boundary and then incline inwards, at
90· to the boundary in plan, at an angle to the horizontal related to the
orientation of the boundary and its bearing.

In the Inner Residential Area the inclination of the sunlight access control line to the
horizontal shall be based upon the direction in which the boundary faces which is
ascertained by the bearing of a line drawn outwards from the site at 90· to that
boundary line, so that:•

for a boundary that faces between 330· and 30·, the angle of inclination shall be 3
vertical to 1 horizontal (71· 30' approximately);

•

for a boundary that faces between 270· and 330· or between 30· and 90·, the
angle of inclination shall be 2 vertical to 1 horizontal (63· 30' approximately);

•

for a boundary that faces between 90· and 150· or between 210· and 270·, the
angle of inclination shall be 1.5 vertical to 1 horizontal 156· 20' approximately);

•

for a boundary that faces between 150· and 210·, the angle of inclination shall be
1 vertical to 1 horizontal (45·)

The applicable sunlight
2.5 metres/58· 20':

•

access

no site coverage;
no maximum numbers of units:
one carparking space per unit.·

provision

for

282

-

300

Oriental

Parade is
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6.

The Proposed District Plan Discretionary (Restricted) Rule Residential Building Construction
requires that when the conditions for permitted construction of residential buildings cannot be
met, then any construction, alteration and addition to residential buildings are Discretionary
(Restricted) Activities in respect of site coverage, building height and sunlight access.

7.

Building Height may be exceeded by a maximum of 20% in all Residential Areas as a
Discretionary (Restricted) Activity. Sunlight Access may be exceeded only by 3 metres.
Buildings above the Discretionary Limits are non-complying activities.

8.

In determining whether to grant consent and what conditions to apply to residential
construction, the council will be guided by the following:Assessment Criteria

5.3.3.5

whether a better standard of development can be achieved by varying the specified
conditions;

5.3.3.6

whether the topography of the site or the location of any built feature Is) on the site or
other requirements such as Basements or rights·of·way impose constraints that make
compliance impracticable;

5.3.3.7

whether the form, scale and character of tha new building is compatible with that of
buildings in the immediate vicinity of the site, and streetscape amenities can be
maintained. For multi-unit residential development Council will have regard to the Design
Guide for Multi-unit Housing;

5.3.3.8

whether new building work will cause significant loss of sunlight. daylight or privacy to
adjoining sites; and

5.3.3.9

....

"~

the extent to which it can be demonstrated that buildings adjoining conservation sites will
have no adverse effects on the ecological values of the conservation site.

The conditions for permitted dwellinghouse activities, including accessory buildings. are designed to
ensure that the visual amenities of both the Inner and Outer Residential Areas are generally
maintained. However, because residential building development in the City is very diverse and
Wellington's topography is rugged. conditions will need to be varied on occasion. Variations to the
extent specified are flexible enough to allow the establishment of new residential development while
maintaining general amenity standards.

9.

Mr Daysh told the Court that even though the council agreed to a 12 metre height limit for 228
- 234 Oriental Parade, for the purposes of notification of the proposed district plan this was not
followed through when the relevant map was printed. This, he stated, appeared to be an
oversight.

TbeAppeals

:-~

10.

In these appeals the Court considered two of the four categories of appeals against the proposed
plan provisions setting building height limits on Oriental Parade. These two categories
involved relatively small areas of Oriental Parade - numbers 228 - 234 Oriental Parade ("the
Hay Street appeals") and 282 - 300 Oriental Parade ("the Grass Street appeals")

I I.

There are in effect two parties to the appeals. The first are the appellants, the owners of
properties in Grass and Hay Streets situated behind numbers 228 - 234 Oriental Parade and
282 - 300 Oriental Parade. The second are those who appeared as s.274 parties, being the
owners of the ~roperties fronting directly onto Oriental Parade, and who seek to maintain the
..~,-.
ight controls In the proposed plan, and support the council.
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A.

Denis Foot ('the Foot reference')

13.

The Foot reference seeks to:
a.

Sat tha height at 10 metras in place of 13 metres, for the propertias 282 • 300 Oriental
Parada, with the addition of tha following clausa:
Clause 5.3.3.9 in the Oriantal Bay Haight Area, on properties 282 • 300 Oriental Parade,
where a hipped roof construction is used at right angles to Oriental Parade an additional height
allowance of 2 metres will be permitted without adjoining owner consent:

b.

If relief a. is not granted then retain the 13 metre height maximum for the properties known
as 282 - 300 Oriental Parade;

c.

Such further relief as the Tribunal sees fit;

14.

Mr Foot with his family live at 13 Grass Street, a substantial property on a section slightly
more elevated than 3, 5 and 7 Grass Street, and located 43 metres behind 284 Oriental Parade.
The highest part of the roof is 21 metres above mean sea level. The Foot family members also
own the two storey heritage property at 294 Oriental Parade - an 11 metre high property.

15.

It was alleged that development to 19 metres (possibly 22.8 metres with the council's
discretion, ie the 19 metres plus 20%) would significantly impair the amenities of the 13 Grass
Street property. It was also alleged that the 19 metre height limit would be out of scale with
and dominate the area, and what was termed an "ugly wall" of 19 metre buildings along the
Parade frontage would obliterate public views of the attractive green hills with houses behind.

16.

In regard to the relief Mr Foot stated that a major review of the height zone and its lack of rules
and design guide is overdue. He concluded that until that work is completed the 13 metre
height limit should remain.

B.

D Rendel, A Ma/linson and D & M Coppins ('the Rendel reference 1

17.

This appeal requests similar relief as that of the Foot reference with the addition of:
c.

Continue the yard provisions in Transitional District Plan.

This appeal relates to I Grass Street, where Mr and Mrs Coppins have their home, and to 5 and
7 Grass Street, the group of two-storey fiats behind Olympus at 280 Oriental Parade, which
until January 1998 had been the home for some years of Mr Rendel and Ms Mallinson. They
have onsold more recently to Mr and Mrs G Young, and Ms S M Young and Mr R A Blundell,
on whose behalf they gave evidence. These properties are two-storey dwellings and are set
closer to the rear of the Oriental Parade properties than 13 Grass Street. I Grass Street is
located behind 286 and 288 Oriental Parade. Access to this property and 3 Grass Street is via
an accessway approximately 4.8 metres above mean sea level with its ground level being 2
metres above that of 286 Oriental Parade. The height of the 1 Grass Street building is
approximately 11 metres above mean sea level. The forward most part of the house is
13 metres from the boundary of 286 Oriental Parade although the northwest corner is 8 metres.
The buildings of 5 and 7 Grass Street are 13 metres above mean sea level.

18.

Mrs M Coppins, an owner and occupier of 1 Grass Street, and Ms A Mallinson, as a former eo_,_
owner of SA Grass Street and 7 Grass Street, both emphasised that the ever-changing view,
/~.~,!'~ including the greenbelt above the cityscape as well as the water and harbour, was an extremely
,/<'>/~~-<:;(:' ~rtant part of living in this area.
19.

~j; i \,\~{:;~~'
, .c

>iJ'

\0. . : . -

\
-

;

~

k;'

\~~:~>~.~~-.~:~{V·
('il "

~~v

~ ,~~~ ,.d"~
~I

f"'on:l\'\'"
..

7

20.

Mr R Blundell and his partner purchased 7 Grass Street and his partner's parents purchased 5A
Grass Street at the same time. Mr Blundell presented diagrammatic and photographic evidence
of the Grass Street areas affected, and the potential impact of development to the proposed
height limits.

21.

Mr J Williams gave evidence as a joint owner of 296 Oriental Parade, which is set back from
the road, overlooking Inverleith to the north and Olympus to the south. He also was concerned
that raising the height limit from 13 metres to 19 metres, (or more with the discretionary
allowance) would seriously affect the views of the houses behind.

C

D N Wright and P A O'SuIlivan ('the Wright reference?

22.

This appeal seeks to:
a.

Retain the 13 metre height limit for the properties known as 282 - 300 Oriental Parade;

b.

Oalete the proposed new provision 5.1.3.2.4 relating to yard requirements;

c.

Retain the yard requirements in the proposed district plan as publicly notified and add a 6
metre rear requirement;

d.

Such further or consequential relief as the Court thinks fit.

23.

These appellants own two properties, being 3 Grass Street and 15 Grass Street. Evidence was
given by Ms P A O'Sullivan.

24.

3 Grass Street is a three-storey residence incorporating ground level garaging and two levels of
living space above. It has flat drive on access. It is situated 15 metres above mean sea level,
and is set back 12 metres from the boundary of 290 Oriental Parade. The principal living areas
are on the first floor level and these face west with views directly over the Oriental Parade
properties in front, across the bay to the city and the BrooklynfThorndon hills beyond. The
residence has recently been renovated and is let out for $1,000 per week.

25.

It was alleged that if the Oriental Parade properties are redeveloped up to 19 metres then the
residential qualities of 3 Grass Street will be substantially reduced. The occupants would lose
their entire view of the central business area and the bay. There would be a dramatic loss of
sunlight and the property would probably face a rear wall of high apartments which may have
windows looking directly into 3 Grass Street thus being invasive of privacy.

26.

The appellants' home is at 15 Grass Street which has legal frontage to Grass Street from which
there is a long footpath with steps to the house. The principal access to their home is now
along the drive to 3 Grass Street. At the end of the drive there is a single-storey double garage
for 3 Grass Street and a cable car up to the house. 15 Grass Street has panoramic views of
Oriental Bay and the city. The rear of the closest property, 282 Oriental Parade, on the Oriental
Parade street frontage, is some 50 metres from the house. The highest part of the roof is 39
metres above mean sea level. It was alleged that redevelopment of the Parade to 19 metres
would mean that the view of the coast itself would be lost, although views of the harbour and
city would not be affected.

27.

With regard to the further relief sought it was considered illogical for the buildings in the Inner
Residential zone to be restricted to 10 metres when the buildings in front may be built to block
out sun and views. It was considered development should follow the landform of the bay.

i_;-i:..L Or ,..

....:.::.>-;--~.t,i'
v

Grass Street appellants were concerned with the impairment of views from Oriental Parade
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of the wider public interest also such as urban fonn of the bay, streetscape and general
amenities, wind effects, and the public significance of Oriental Parade.

D.

Helen Foot and Michael Horlor ('the Hay Street references')

29.

These appeals request that the proposed plan be amended as follows:
a.

Set the maximum building height at 12 metres;

b.

Provide for a hipped roof construction as used at right angles to Oriental Parade and additional
height allowance of 2 metras be permitted without adjoining neighbour's consent;

c.

Reinstate the rear yard requirement in the transitional district plan (6 metres);

d.

Such further or other relief as the ceurt thinks fit.

30.

Ms Foot owns the property at 2 Hay Street, which is a two-storey semi-detached dwelling,
sharing a party wall with 4 Hay Street, with a ground floor level approximately 10 metres
above mean sea level. It has seaward aspects and is constructed less than I metre from the
front boundary. Both 2 and 4 Hay Street have small, westward facing enclosed outdoor living
areas. Mr Horlor owns 6 Hay Street, a two-storey house with a rear extension accessed by an
access leg to the south of 4 Hay Street The height of 4 Hay Street is 18 metres above mean sea
level and the ground level is approximately 6 metres higher than that at 228 • 232 Oriental
Parade.

31.

The Hay Street appellants raised very similar issues to those appellants from Grass Street, and
were supported by a number of nearby residents. All believed that the height limit of 16 metres
(discretionary to 19.2 metres for their area) would allow a solid wall of apartments along the
Parade with serious adverse effects on views, privacy and sunlight.

Section 274 Parties
32.

A number of parties appeared as s.274 parties, in support of the council's position on height
limits as well as the sunlight access control, and yard requirements. These parties fall into two
main groups. The first was made up of three property owners, being M & L Park, owners of
282 Oriental Parade, Apex Properties Ltd, owner of 284 Oriental Parade, and M J S Neal,
trustee of the trust which owns 286 Oriental Parade. These three properties are located in front
of the Grass Street properties identified earlier. Each of these parties was a submitter on the
proposed plan in respect of height limits in the area. They were represented by Mr Wiltshire
and Mr Winchester.

33.

A main aspect of this group's case was that the 19 metre height limit had been in place since
1979 and the property owners had placed some reliance upon its existence. It was argued that
the limit should not be altered in the absence of some compelling reason in the public interest.
It was submitted that no public benefit would arise from a 13 metre height limit in this area,
and it would only result in a transfer of value from the front properties along Oriental Parade to
the rear properties in Grass Street.

It was also submitted that the longevity of a plan provision has the effect of signalling to
parties, such as the appellants, that the type of development provided for by the rule must be
. anticipated as appropriate in tenns of planning controls. Some of the appellants bought their
_~_ .• ">'flroperties in the knowledge that, as of right, a 19 metre development could occur. To now seek
.
to.have this limit reduced in order to protect private views at the expense of the Oriental Parade

34.
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35.

The properties at 282 - 286 Oriental Parade are seen to be 'underdeveloped' by the group, being
relatively standard two storey residential buildings. We were told it is unrealistic to expect that
Oriental Bay will not be further developed. It was submitted that there are no current plans or
arrangements for a joint development on the three sites in the next two years at least.
Development options for the three sites presented in evidence were indicative only, to show a
worst case scenario under the two potential height limits.

36.

An important aspect of the first group's case was that the 19 metre limit, in combination with
the sunlight access controls, would ensure that any adverse effects on the amenity values of the
neighbours and general area will be appropriately avoided, remedied or mitigated to the extent
that circumstances justify. This could also be enhanced by an appropriate design guide. In
particular, there was evidence to show that there is negligible difference in sunlight access
between a 13 metre development and a 19 metre development.

37.

It was also submitted that while the views from particular properties may enhance the amenity

values of an area, there is no right to have such views protected by plan provisions. If an owner
wishes to protect some particular view then this can, and sometimes is, achieved by private
contract and the registration of restrictive covenants.
38.

In respect of urban design considerations, the appellants' imagery of a "wall" of development
along this part of the Parade was seen as being unlikely given the presence of the heritage
buildings which are in the midst of the subject area. Further, evidence was presented that a 19
metre limit would have a positive impact on the streetscape of the area, being more in keeping
with the character of the Parade.

39.

It was submitted that there was no reason to require a 13 metre height-limit either under the
s.32 analysis or in considering Part 11. With the possible exception of the absence of a design
guide, the provisions of the plan as they currently stand are adequate, and the purpose of the
Act would not be better served by any amendments as sought by the appellants.

40.

The second group of s.274 parties was made up of property owners of 228 - 234 Oriental
Parade, including Mr P McGaviston who owns The Grain of Salt at 232 Oriental Parade and Mr
R Nicholls who has an interest in the property, Mr N Koss, who owns 228 Oriental Parade, and
the Moran family, who jointly own 234 Oriental Parade and Messrs R H Miet and R S
Anderson who own 230 Oriental Parade. These properties are generally situated in front of the
Hay Street properties. Mr Nicholls made submissions on behalf of the group. Ms Moran made
additional submissions on behalf of her own family.

41.

These parties came late to the proceedings and did not provide any independent expert
evidence. Mr Nicholls told us that the group he represented have owned their properties for 15
or more years in the expectation they have the right to build to 16 metres above mean sea level.
We were told most bought them recognising that there was a premium above the normal
commercial value of each building within the purchase price they paid, representing the
potential to develop the sites to 16 metres. We were told the group has accepted the high rates
set by the council in recognition that they have the potential capital gain from being able to
develop to 16 metres. We were told too that the group bought their properties in the knowledge
that a view for the rear neighbours was not guaranteed. It was stated that a reduction in the
height limit to 12 metres will reduce the value of the group's properties by about 25%.
Conversely the improvement of the Hay Street views would increase the value of the rear
properties. Again it was alleged that this would result in transferring wealth from the group to
~~:;?:, their rear neighbours.
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He also put forward a compromise proposal which would involve a collective redevelopment
option for all properties in the area. Ms Moran and her family did not agree with this aspect of
his evidence.
The Oriental Bay Environment

A.

Oriental Bay as a whole

43.

Ms D Popova, urban design consultant to a number of the appellants, encapsulated in her
description the essence of existing character of Oriental Bay as we also perceived it - both from
the evidence given at the hearing and from our site visit. Without a clear understanding of this
character it is difficult to assess the impact the height limits will have on the Parade. The
description that follows is largely drawn from Ms Popova's analysis.

44.

Views to (from either the sea or the seaward side of the Parade) Oriental Bay integrate several
layers, providing the foreground, the middle ground and the skyline of the views. The
foreground is represented by the linear structure of the buildings along Oriental Parade,
forming the "public face" of the street. The escarpment behind and associated buildings form
the middle ground. The ridge of the town belt and the Roseneath northern slopes form the
skyline of the views.

45.

The character of buildings and their specific relationship to the land form, as well as the
proportional balance between buildings and greenery, varies throughout the entire length of
Oriental Bay. The variation of the topography and its relationship to built form determines two
visually distinctive areas within the whole of the bay. These include the Clyde Quay part of
Oriental Bay, west of Matai Moana at 178 Oriental Parade, with the more vertical escarpment
beneath St Gerard's Monastery, and Oriental Bay proper to the east, which forms part of a
natural amphitheatre.

46.

The curvilinear layout of the foreshore within Oriental Bay proper defines a sequence of
visually distinctive sections along Oriental Parade of similar length with most of the corners of
these sections marked by high-rise buildings.

47.

The key characteristic patterns of the Oriental Parade frontage include:
(i)

general rectangular sites with a limited range of dimensions

(H)

building depth and rear yards determined by the nature ofthe topography

(Hi) the majority of the older buildings have narrower frontages compared to some of the
more recent apartment blocks that are significantly wider - often the result of site
amalgamation
(iv)

variable building height. The predominant building height is three storeys with a number
of medium and high-rise apartments with variable height and style. Terraced multi-unit
development is not typical for the area - the most recent Donald Design town houses at
Oriental Parade being unusual for the topography

(v)

a range of public views, including the views from the city to the area and views from
within the area to the city. The dynamic visual interaction between the area and the city
is a characteristic ingredient of the Oriental Bay's identity.
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other features of the bay which are significant to any general description of the site

II

area - namely the sandy beach, the row of mature regularly spaced Norfolk Island pines. the
wide public promenade. and the central rotunda. Mr Mclndoe described Oriental Parade as
Wellington's "grand recreational boulevard". formal in character with a constructed sea edge.
B.

282 - 300 Oriental Bay Parade (the Grass Street Area)

49.

There are eight properties at street level between 282 - 300 Oriental Parade, six of which are
two-storey residences (282 - 290 and 294) and two are three-storey residences (298 and 300).
Both of the three-storey residences have garages located at ground level with two levels of
living space above. 292 Oriental Parade is a property located high on the hill behind
294 Oriental Parade directly to the north of 15 Grass Street, being a similar scale property to 15
Grass Street. 296 Oriental Parade is behind 298 Oriental Parade and is much lower down the
hill than 292 Oriental Parade. The highest part of this structure is 28 metres above mean sea
level. Both 294 and 300 Oriental Parade are included in the district plan's Heritage List.

50.

At either end of 282 - 300 Oriental Bay there are existing apartment blocks: 280 Oriental
Parade at the western end (the Olympus Flats, a four-storey apartment block which is 18.9
metres above mean sea level including the lift tower) and 306 at the eastern end (Inverleith, a
five-storey apartment block approximately 19 metres above mean sea level). These apartments
are outside the areas subject to the current references. On the western end of Grass Street
fronting the corner of Oriental Parade and Grass Street is Wharenui, a very large and high
apartment building of39.6 metres above mean sea level. We were told a development of this
kind would not be allowed in Oriental Bay today.

5 I.

Mr A Aburn, planning consultant for the Wright Reference identified that the properties at 282
- 300 Oriental Parade constitute an identifiable collection of buildings which are recognisably
lower than buildings immediately adjacent at either end. They generally have consistent
character particularly the two-storey residences in the middle portion of the block. These range
in height from 10 metres to 11.5 metres above mean sea level. Hip roof forms are evident and
the impression is that of single identifiable buildings, clearly separated from each other by side
yards and access paths. The three storey buildings are approximately 13 metres above mean
sea level in height.

52.

Mr Aburn identified too that for most of the length of Oriental Parade, an escarpment rises
steeply and immediately behind the Oriental Parade properties. However, for the section from
282 - 290 Oriental Parade there is an area of flat land before the escarpment which results in
Grass Street having its own unique topography. The lower part of the street has, for example, a
large area of flat and gently sloping land. It is in this area that I and 3 Grass Street are located.
The two residences are positioned at the base of the escarpment where the ground level is
between 5.1 metres and 5.4 metres above mean sea level. The four other properties, 5, 7, 9 and
11 Grass Street are also located at the toe of the escarpment and front directly onto Grass
Street.

C.

228 - 234 Oriental Parade (the Hay Street Area)

53.

The section along 228 - 234 Oriental Parade is located west of the Hay Street corner and has a
central location within the bay. This section of the bay includes six dwellings of diverse
character and age with a mixture of building types, scales and architectural styles.

54.

The street edge relevant to the Hay Street appeals is defined with buildings presenting a regular

.~ublic "face" to the street, on rectangular sections. and having similar separation distances.
,/~.;,c .,;--- <'TIic"sites at both ends of the section are occupied by high rise apartment blocks» 236 Oriental
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metres above mean sea level) and 226 Oriental Parade (the Athfield building, a four storey
apartment block which is approximately 16.6 metres above mean sea level).

Of the group of four properties 228 - 234 Oriental Parade, 228 is a two-storey residential

55.

building 9.5 metres above mean sea level. 230 is a single storey dwelling with driveway access
to the rear. 232 is the recently renovated three-storey commercial building known as The Grain
of Salt. This structure is 14.6 metres above the mean sea level and covers 100 percent of the
site to the second level. At the boundary with 6 Hay Street the ground is the same height as the
rear extension.
56.

234 Oriental Parade is a large high stud, two-storey residential building which has recently
been substantially refurbished. Mr Daysh described it as one of Oriental Bay's finest older
properties. It has eaves that are 12 metres above mean sea level and the apex of its hip roofs is
13.5 metres above mean sea level. It contains a rear yard of 11 metres to the boundary of 2
Hay Street. There is a 3 metre gap to the flank wall of Kensington.

57.

At present the main structures of all buildings vary in respect of rear yard space but all have
yards in excess of 8 metres, with the exception of accessory garages and in the case of
232 Oriental Parade which has a second floor addition up to its rear boundary. The width of the
side yards vary but are generally in the order of 2 • 3 metres.

History of Planning Provisions in the Area
58.

Oriental Bay has long been recognised as an area where medium to high density residential
development should occur. The Scheme Statement for the first district plan made operative in
1972 outlined that there were four residential zones. The purpose of the ~ne for Oriental Bay
was described as follows:
.
"Id)

Oriental Bay is zoned as Residential "0". There are no predominant uses in this
zone but the uses permitted will generally be the same as those for Residential
"C" zones subject to the imposition of certain conditions, restrictions by the
Council that are deemed necessary to preserve adequate sunlight, views and
amenities and safety in the neighbourhood."

59.

Residential C was primarily the same area as the current Inner Residential Area ie Thomdon,
Mt Victoria, Newtown and Bernampore within the Inner Town Belt. The controls that applied
to Residential C applied to Oriental Bay. In all cases there was no maximum height limit
specified, with side yards being calculated on the basis of the Length (L) (related to yard under
consideration) of the proposed building, plus the Height (H) of the building divided by 6:
ie side yard = L + H

6
60.

Many of the higher buildings in Oriental Bay were built using this formula. The consequence
of this was that the longer the site and the further away from the side boundaries, the higher the
permitted height. We were advised the regime was more restrictive than in the remainder of
the inner city, as while the same bulk and location controls were applied, all applications were
considered as conditional uses. In respect of the conditions relating to conditional uses the
following is stated:
"The Council shall, in exercIsing its powers to grant conditional uses, give special

.{;~y:'~~?:?,\ ~~;~::~~~~r~~o~~
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preservation of adequate sunlight. views. amenities and safety in

..': §L . '\~; first official reference to a height control in Oriental Parade was the creation of a
.~'dential DJ zone in the 1979 proposed district plan. This zone included a building height
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limit (Appendix D) which affected all Oriental Parade properties. This proposed plan was
confirmed in 1984 and is now the Wellington Transitional District Plan ("the transitional
plan"). The Residential DI zoning had differing height controls depending where a particular
property was located.
62.

Section 5 - General Residential Objective (8) of the transitional plan encouraged the retention
of sunlight access to buildings by suitable bulk and location requirements. General Objective
(9) records that "no property has a right to e view, but nonetheless the bulk and location
requirements designed to encourage the retention of sunlight will give some protection of views·.

63.

The Residential DI zone was referred to as "Oriental Bay/High-rise".
Statement, at Clause 5.2(7), it was stated:

In the Scheme

"This is a small but highly desirable area for residential development sandwiched
between Orientel Parede and a steep cliff face.
It is proposed to encourege multi unit developments, but because of the position and
nature of the zone a height limit for eech site has been worked out. This height limit
should prevent rear sites being built out and also retain some view from Oriental Bay
and Oriental Parade of the hills and Inner Town Belt surrounding the bay. Front and
side yards are not considered necessary but rear yards are needed to protect properties
at the rear, ... No minimum site area limitation has been made because of the

attractiveness of the zone for development, the lack of a need for a front yard and
coverage restrictions, and the normally high height restriction ..."
64.

Objectives 9H.l for the zone include:
,.

To encourage a high utilisation of the zone for residential purposes.

2.

To prevent sites behind the zone having their view built out and to ensure the retention of the

view from Oriental Perade of the hills and Inner Town Belt surrounding Oriental Bay.
6.

65.

To limit the uses almost entirely to residential ones.

Amongst the reasons given for the zone, Ordinance 9H.2 explained that:"The zone is small in area and with its crucial position is very attractive for residential
development. For this reason other uses are strictly controlled as they would be better
situated elsewhere.

Bulk and location controls are minimal beceuse the sites are squeezed between the road
and the cliff and few restrictions are needed. The main control is a special height
control which has been worked out for each site so that building will not block views
on top of the cliff. It also helps with the views of the Inner Town Belt when looking
inland from Oriental Parade. These views are the major reasons for the desirability of
the zone for living and Oriental Bay as a recreation area.·

66.

The cliff mentioned in this zone objective is only two to six metres high at the rear of 228 234 Oriental Parade.

67.

The Residential D I rules permit a range of residential buildings including apartments subject to
the following development standards:
Building height - according to limits prescribed for each site in specific parts of Oriental
Bay in Appendix D ofthe Planning Maps;
Yards - 6 metre rear yard with access to the rear yard required; (Ordinance 9H.6.2) and
Vehicle Access and Parking - one vehicle access per site and one parking space per
household unit, with access and parking designed according to standards.
Coverage - there is no minimum site requirement.
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In addition, there are a number of specific development standards for a group housing
schemes.
68.

The land immediately to the rear of these properties was zoned Residential D2.

69.

Under the transitional plan the Grass Street and Hay Street properties were included in the
Residential D2 Zone ("Oriental Bay and Mt Cook Medium-Rise"). Ordinance 9J.2 explained
that:
"The areas overlook the Harbour, Oriental Bay and the City and are highly desirable
residential areas. Within the Oriental Bay area access is poor with narrow steep roads,
cui de sacs with difficult turning areas and many sections having foot access only.

Within both areas, Council will encourage the retention of e height limit of 10 metres.
This is considered necessary for those parts of the zone on the higher elevated ridges,
since buildings exceeding this height would edversely effect the panoramic views of the
harbour and city, and also encroach on the skyline...."
70.

In addition to the 10 metre maximum height restriction, other bulk and location controls for the
Residential D2 zone include:
"
-

height control envelope
yards of minimum 1.5 metre depth
site coverage - maximum building coverage of 45% for sites exceeding 300 square metres
minimum useable open area of 20 square metres
positioning of main windows (privacy concerns)
restriction on continuous linear building

Objectives 9J of the transitional plan variously seek:-

71.

"S. To restrict the height of new development and respect the scsle of existing
development.
9.

72.

To ensure that the fine views of the harbour and the city are not blocked by
development and that buildings do not encroach excessively on the skyline."

Thus, unlike the Residential D I zone, development in the Residential D2 zone was subject to a
number of bulk and location controls.

Oriental Bay Environmental Study Group Report
73.

In April 1986 the council undertook a community study involving the Oriental Bay Ratepayers
and Residents Association, and the findings were published in a report. We were told by Mr P
W Saxton, resource management consultant for some of the appellants, that at early meetings
of the study group the anxiety of residents over current town planning requirements,
particularly building heights, was expressed. Ms Helen Foot, who was on the Association at
the time, thought the report was a whitewash - that the residents felt slightly paralysed at its
outcome. The report explains that resident representatives were unclear as to the actual
provisions of the height controls and considerable time was spent in explaining them,
particularly the high-rise aspects of the Oriental Bay DI zone. The special nature of some sites
was recognised (beneath St Gerard's Monastery) where some flexibility could be introduced.
This would allow a greater variety of building focus and avoid the creation of an "urban wall"
_
of buildings which was to be considered in no-one's interest. It was slated "that in most cases
"~:,~,"~~:''':',,*he maximum permitted height for properties on the bay were similsr or only slightly higher than the
,',:c, ";'-- r>.: r":'~hts of existing buildings."
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significant problems and the association representatives had had little or no complaints from
residents.
75.

In fact, as Mr Saxton observed, there are a number of locations where the height limit proposed
is higher than the present height of existing buildings and this was clearly brought out in crossexamination by Mr Lynch for some of the appellants in the Grass Street appeals.

Submissions on Proposed Plan
76.

In November 1993 the Environment Committee of the council gave consideration to the
submissions from a number of Grass and Wilkinson and Hay residents on the existing height
control limits. The outcome of these representations was a direction from the council
(produced as Exhibit J to Mr Saxton's evidence for the Grass Street appeals) to the council
officers drafting the proposed plan on 23 March 1994 and which required:

77.

la)

That Council reduce the height limits in the draft District Plan for those
properties at 282 • 300 Oriental Parade to 13 metres.

(b)

That Council reduce the height limits in the draft District Plan for those
properties at 228 to 234, where more than two sites are amalgamated into a
single title; and

(c)

That Council instruct officers to look at the possibility of reducing heights all the
way along Oriental Parade. and consider sideyards where construction is being
planned on amalgamated sites ....

In addition to the above, the introduction to the height rules in the s.32 analysis associated with
the proposed plan includes the following:
"There is a specific height area for Oriental Bay Ithe Oriental Bay Height Area see
Appendix 4 of Part V - Residential Area). The reason for the Oriental Bay limits is to
maintain urban form, views and levels of sunlight."

78.

Some of these considerations did not find their way through to the final decision. Ms H Foot
told us that she and other Hay Street appellants were concerned that the council in its proposals
for the district plan overlooked the recommendations of its own Committee. She concluded
that it ignored the concerns of the residents and made the situation even worse for the
properties immediately to the rear of 228 - 234 Oriental Parade by the deletion of the 6 metre
rear yard requirement.

79.

Mr Daysh told us that the council officers did not fully support altering the transitional plan
height limits for Oriental Parade in a short report to the workshop. This is because it was felt it
would remove a long standing development expectation for the owner of the subject sites, but
would improve the situation for residents to the rear. The report noted some alteration of
height may be warranted. Mr Daysh stated that this was all that was recorded by council
officers about the council's decision.

Jurisdictional Issues
80.

. ~,.
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The jurisdictional issues raised at the hearing were:
the ambit of the height controls for each area
the inclusion and scope of yard requirements

:'·~l•

The ambit ofheight controls and inclusion ofyard requirements

~
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Wiltshire set out the position of the s.274 (Grass Street) parties. He submitted the relief
;)\ . ..'..~- ::, ~,ght in the original submissions must determine the scope of relief sought in a reference.
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The submissions of Wrightl O'Sullivan and Rendel and Others were (in effect) further
submissions in opposition to submissions made by NeallApexIParks.
82.

Mr Foot's original submission on the proposed plan sought "a more sensitive approach" to height
limits on the Oriental Parade frontage, and in the reference he seeks to reduce the limit to 10
metres. Mr Wiltshire submitted that there is no jurisdiction for seeking to reduce heights to 10
metres because there is no mention of a 10 metre height limit in Mr Foot's original submission
or the submissions ofNeallApexlParks.

83.

The jurisdiction to grant relief in respect of yard requirements was similarly questioned.
Mr Nears original submission sought reduced yard limits (to zero). In response, the Renders
further submission sought to retain a yard requirement, possibly of one metre, and
WrightlO'Sullivan sought to retain the yard requirements in the proposed plan as notified, and
add a 6 metre yard requirement. It was submitted that the latter request is untenable.

84.

Accordingly, it was submitted that the only issue for the Court (in respect of Grass Street) is
whether the height should be 19 metres, or 13 metres or some figure in between. In terms of
yard requirements it is submitted that the most that could be in issue is a one metre requirement
at Grass Street (which would be of negligible value).

85.

Counsel for the council submitted that the Court is constrained to choose one or other of the
competing proposals or some intermediate position unless it is not satisfied that any of these
positions is consistent with achieving the purpose of the Act. A submission on a plan must
define the boundaries of the decision which can be made on a reference because the submission
itself is notified and submitted on. A further submission cannot go beyond what is raised in the
original submission, and the proposed plan. No-one requested a height lower than 13 metres in
an original submission so there is no entitlement to make such a request before the Court.

86.

Similarly in respect of yard requirements at Grass Street, the maximum rear yard that may be
imposed is one metre, and the minimum sought was no requirement. The Court was reminded
that the recession plane is an explicit substitute for a rear yard requirement.

87.

The WrightlO'Sullivan position was addressed in Mr Lynch's submissions. In respect of the
height limit, he accepted that the choice is between 19 metres and 13 metres. As to the yard
requirement, Mr Lynch submitted Mr Nears submission put both height and yard requirements
in issue because the WrightlO'Sullivan cross submission opposed all of the Neall Apexf Park
submissions. Therefore, a yard requirement can be reinstated at least to the limited extent
provided for in the proposed plan as notified (as submitted by Mr Wiltshire). If there is no
jurisdiction to impose an extra 6 metres then, it was submitted, that is an additional reason why
height should be reduced to 13 metres (as the 6 metre yard would reduce the dominating effect
of a 19 metres building) - in combination with the sunlight access controls.

88.

It was noted that the appellants WrightlO'Sullivan do not argue that there should be both a 6
metre rear yard requirement and a sunlight access control envelope, but they contend the rear
yard requirement will give better protection to the amenities of the properties behind.

89.

It was submitted that the Court does have the power under s.293 of the Act, to reinstate the 6
metre rear yard requirement. The bulk and location controls are clearly in issue, and it was
submitted the Court should not feel constrained by the legal technicalities of documents filed
almost 4 years ago amidst many documents.
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No specific relief was stated, as is the case for cross submissions. It was conceded that the
submission could have been more clearly expressed.
91.

This issue was not addressed by Mr Foot's submissions as it appeared he was no longer seeking
a limit of 10 metres in the Grass Street area.

92.

To summarise, in respect of the height limits at Grass Street, the proposed plan as
notified set the limit at 13 metres which was opposed by the original submission of Mr
Neal who sought an increase in the height limit to 19 metres. In response, the further
WrightlO'Sullivan submission of opposed Mr Neal's submission, thus supporting a
retention of the 13 metre height limit. The Rendels and Coppins filed similar cross
submissions opposing the Neal submissions seeking to retain the buildings on Oriental
Parade to the same or similar height as currently exists. We have taken that as the
notified height ie 13 metres.

93.

Therefore, it is clear that the range of 13 metres - 19 metres is the proper ambit for the
Court's decision on this matter. We also need to consider the discretionary extra height
limit (22.9 metres ie, 19 metres plus 20%).

94.

The options in Hay Street are stated as 16 metres or 12 metres or an intermediate figure,
and we would need to determine if height controls alone are sufficient or need other
controls (such as a Design Guide) but need an interim height requirement in any event.

95.

In respect of the yard requirements, we note that the issue was not addressed in respect of
the Hay Street submissions at all. The relief requested by the appellants seeks the
reinstatement of a 6 metre rear yard and there was no challenge to this as a jurisdictional
issue by way of submission.

96.

Further submissions (or cross submissions) are limited, punuant to clause 8 of the Fint
Schedule to the Act, to being in support of, or in opposition to, an original submission. As
held in previous decisions of the Court1, further submissions cannot provide the basis for
a reference that seeks relief beyond what was fairly and reasonably raised in the original
submission, or provided for in the proposed plan as notified. The legislation thus
highlights the importance of original submissions in the preparation and change process
for proposed plans.

97.

As noted in Hilder v Otago Regional Council Decision No. C122197, and by Mr Robinson,
there is no provision on the further submissions form (being Form 3A) for any relief to be
sought. The WrightlO'Sullivan reference is clearly seeking additional relief. Therefore,
we find that the Court does not have the jurisdiction to direct that the council include an
additional 6 metre yard requirement as relief for the WrightlO'Sullivan reference. Our
jurisdiction is limited to reinstating the one metre yard requirement bearing in mind the
sunlight recession plane is proposed as an explicit substitute for a rear yard requirement.

98.

While the Court could avail itself of s.293 of the Act in order to include a 6 metre yard
requirement in the proposed plan, such a step is not undertaken lightly in respect of the
Grass Street references as it circumvents the public procedure for implementing such
changes. There is an option to adjourn the matter to allow interested parties to be heard,
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pursuant to s.293(2), but this was Dot proposed as a possible coune of action by tbe
parties before us.

B.

Legal Status ofPrivate Views

99.

Mr Mitchell for the council submitted there had long been a dichotomy in district planning
between public and private views. While public views were capable of protection by height
and other building controls,2 private views, at least under the Town and Country Planning Act
1977 (the TCPA), were not protected by height controls.'

100. While the height limits around Oriental Parade have been set with some care (there are
currently 10 different height limits ranging from 13 metres to 34 metres) to reflect existing
built form, topography and the proximity of properties behind, Mr Mitchell submitted it would
be an extraordinary and significant change to conclude that private views now deserve some
specific protection under the Act. This is because such an exercise, if done comprehensively
and justly, would be prohibitively complicated, and one would have to ask whether such a
control would be primarily motivated by economic rather than environmental benefit.
101. Mr Mitchell submitted that the historical height limits in the area were not set to protect
individual views. This would have been an untenable position under the legislation, and case
law, at the time. Instead he acknowledged that although view protection in a general sense was
seen as very important in the Oriental Bay area, it was never intended that height limits be
fixed to preserve the view from every single rear property. Instead height controls were set
having regard, in a general way, to particular parts of the area and the location of properties
behind the Parade.
102. It was Mr Mitchell's submission that the s.3 I functions of the territorial authority do not
underwrite the protection of private views. The council must have regard not only to the range
of amenity values currently enjoyed by various properties in Oriental Bay, but also to the
economic sustainability of the area, and the public interest in the environment, such as urban
design factors.
103. Mr Wiltshire for the s.274 (Grass Street) parties, also emphasised the position under the TCPA
as to the protection of views. Reliance was placed on the Planning Tribunal decision, given
under the TCPA, of Body Corporate 97010 & Ors v Auckland Citv Councils where the
Tribunal held that:
"Although in one sense the views which can be obtained from a residential property
contribute to the amenities of the neighbourhood. it is long established in planning law
that property owners ere not entitled to have district scheme provisions made for the
protection of viaws. See Anderoon v East Coast Says City Council (1981) 8 NZTPA 35
(HC); AMP Society v Waitemata Harbour Maritime Planning Authority (1982) 2 NZLR
448; and also Porrs of Auckland v America's Cup Planning Authority Decision
Al00/91."

104. Mr Wiltshire submitted that in that case the Tribunal had acknowledged that at times a height
restriction would be appropriate to protect an over-riding public benefit. Even in such cases, it
is important to ensure that the burden on the private landowner is in proportion to the public
benefit to be gained. Further, any restriction should not preclude the reasonable economic use
ofthe land. It was acknowledged that the pleasantness of an outlook contributes to the amenity
enjoyed on that property, but this does not mean there is any right to a view. The specific view
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of a private resident could however be protected through private contract, and the registration
of restrictive covenants.
105. It was also noted that there are no public viewshafts which would be affected by the imposition
of a 19 metre height limit in the Grass Street area.
106. Mr Lynch, for the Wright appellants, submitted that views are clearly within the definition of
amenity values in s.2 of the Act, and there is no statutory reason to exclude views from amenity
values:
• Amenity values· means those natural or physical qualities and characteristics of an
area that contribute to people's appreciation of its pleasantness, aesthetic coherence.
and cultural and recreational attributes:

107. Mr Lynch referred to Khyber Properties Ltd v Auckland City Council (AI2/97), a case relied
on by Mr Wiltshire, and stated that this case confirmed that outlook! view is part of the amenity
values of an area. This submission was based on the passage from the decision at page 4 where
the Court stated:
"In particular the buildings would diminish the sunlight. daylight and outlook enjoyed by
those occupants. That those are relevant concems under the Isthmus district plan in
general is confirmed by one of the objectives in the Business 8 zone. "

108. In respect of the position under the TCPA Mr Lynch referred to a passage from Ports of
Auckland Limited v The America's Cup Planning Authority (AIOO/91) where the Tribunal
considered the relevance ofthe effects on views in the area:
"The appellant submitted that effects on views from private properties should not be
considered. relying on Anderson v East Coast Bays City (19811 8 NZTPA 35; and AMe
Society and Trav.lodge v Wait.mata Harbour Maritime Planning Authority Decision A
84/82. However the criteria in the maritime planning scheme which are to be applied
in judging this application clearly require consideration of impacts on the amenities of
adjoining land. and in many provisions recognise the value of the visual appearance of
the harbour.
We hold that we ought to consider those effects. giving attention to the general
impacts on the residents of the area, rather than to the specific impacts on the
occupiers of any individual dwelling.
It

109. Mr Lynch then referred to the passage already quoted from Body Corporate (supra). He also
referred to a further quotation from page 10 of that decision:
"A view shaft through the Residential zone from the main road would provide an
opportunity for the terrace houses to be seen by the public. Although we do not
consider that such a view shaft would be justified only to preserve harbour views from
the terrace houses, if that is an incidental benefit of such a view shaft. well and good."

]I O. On this basis Mr Lynch submitted that the TCPA decisions establish that views are a

component of amenity values and regard should be had to views in terms of the general
amenities of the area. But if variations in topography mean that a particular property loses its
view when the general provisions are applied then that particular view is not protected.
Ill. Mr Lynch next considered Chen v Christchurch City Council (C I02/97) in which the
Environment Court considered an appeal from a resource consent to allow a house roof to
. '~ceed the permitted maximum height. The Court stated that:

.

","While the objectives show that the district plan considers it desirable to protect views
D land we add that whether or not it was valid to do so under the TCPA • Anderson v
;f: fast COllst Bays City (1981) 8 NZTPA 35 (HCI • it is certainly proper under the RMAI
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the rules give effect to that by permitting building up to a maximum height of 9
metres.-

112. The Court considered that while the TCPA sought to control development with general zoning
provisions based on a prescriptive approach, the RMA is permissive and is based on avoiding,
remedying or mitigating adverse effects. On the basis of the provisions of the RMA and the
Chen decision, Mr Lynch submitted that it is proper to take into account the effect a proposed
development will have on a particular view.
1l3. It was Mr Lynch's further contention that the loss of private views is clearly an adverse effect
on the amenities of a residential property, particularly in an area like Oriental Bay. Therefore,
the rules of the district plan should ensure the views of particular properties are protected. Not
to do so would be unrealistic and would ignore a principal component of the amenities of the
properties.
114. On this basis it was submitted that there should be at least a uniform height to promote the
amenities of properties in Oriental Bay generally, unless there is a particular topographical
feature which means a different height can apply. It was submitted that 10 metres would be an
appropriate height, given that this is the height applied in the adjoining Inner Residential zone,
however, the appellants have sought a more generous l3 metre limit. Further, the l3 metre
limit approximately equates to the 10 metre level for the slightly elevated rear properties.
115. Mr Robinson submitted that while in some circumstances it may be true that the law does not
protect private views, the RMA places considerable emphasis on amenity values, and it cannot
be suggested that the views to and from this area are anything other than prized amenities.
Whatever the position elsewhere, it was submitted that in the Oriental Bay area the amenities of
view are significant and are recognised as being worthy of protection. The impairment of
views is one factor which contributes to the intpainnent of the ability of a portion of the
community to provide for their social and economic well-being,
116. Mr Robinson also submitted that the TCPA of 1929 and 1953 were interpreted narrowly, as
they represented an intrusion on common law rights of property. By contrast, the RMA
represents a broader view where environmental interests are protected more as "public
property".
117. Mr Foot submitted that the provisions of the Act focus on effects, and the avoidance,
remedying or mitigation of adverse effects. In this context, the protection of neighbourhood
amenities is given intportant emphasis. He submitted that there are special circumstances in
this case that warrant a direction from the Court that the views from Oriental Bay are an
extremely important part of the pleasantness, character and amenities of living there, and that
the public views are very important.

118. Tbe parties were more or less in agreement as to tbe position under tbe TePA in respect
of tbe treatment of views in plans. Basically they were regarded as an aspect of amenity
values for a general area, but tbere was no rigbt to protect a particular private view. Tbis
position is summarised in a passage from Andenon (supra) wbere His Honour Justice
Speigbt stated: 5
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Tribunal was not in error in law in holding that there is no absolute right in an owner to
the preservation of view - either at common law or in planning law."

119. Witb respect, Mr Lyncb's eontentlon to protect iDdividual views witb a beigbt control
would require tbat eacb site bave its OWD beigbt limit. As submitted by Mr Mitcbell, tbis
would be a probibitively complicated task, and beyond wbat is required in a planning
iDstrumeDt.
120. Wbile tbere is DO doubt tbat tbe Act requires aD effects based approacb, tbe Act also
provides for two distinct levels of assessmeDt, at tbe plaDDiDg and the resource consent
stage. Site specific cODsideratioDs are appropriate at tbe time a resource CODseDt
applicatioD is assessed, but DOt at tbe district plaD stage.
121. Mr LyDcb's reliance OD tbe passage from CbeD (supra) goes beyoDd wbat we understand
tbe Court to bave conveyed iD tbat iDstaDce witb its commeDt as to validity of protectiDg
views UDder the RMA. We understand that the matter at issue was the suitability of a
particular height fn relatioD to a resource CODseDt for a discretioDary activity, ratber than
the suitability of geDeral heigbt cODtrols (albeit iD a localised area) iD a district plaD.
122. The Court held that the protectiOD of views was giveD effect to by the rule that sets the
height limit at 9 metres (a height which obviously does DOt preserve everyene's iDdividual
view, henee the ObjectiOD by the Deighboun). We read tbis to mean that the Court was
referriDg to views as a general amenity of the area, to be protected, rather than iDdividual
views, to be protected.
123. The Court had then cODsidered the impact OD the view from tbe Deighbour's property, an
iDdividual view, because ODe of the criterioD iD the plaD for assessiDg discretioDary
activities was "the extent to which the increesed building height will result in decreesed
opportunities for views from properties in the vicinity". However, even at this poiDt, the
iDdividual view is DOt to be giveD full proteetlon but Instead is a factor to be weighed
agaiDst othen iD tbe coosideratioD. ID that case the Court fouDd that the decrease iD
opportuDity for views would be miaor iD extent,
124. Tbe Act ccntemplates that a plaD may cODtaiD provisioDs which ensure that views are a
factor to be cODsidered iD respect of proposed developmeDt aad use of land. Tbe method
used iD the Proposed Christcburch City District PlaD appean to be a good example of
tbis. Nevertheless, if a buildiDg beight eentrel which determiDes what will geDerally be
appropriate in aD area is to be used, then the heigbt would be established witb oDly
geaeral views from the area iD miDd, as ODe aspect of ameDity values to be protected. If
iDdividual views had been protected at the point of settiDg the height ceatrel theD the
criteria relatiDg to impact OD views of DeigbbouriDg properties would be redundant iD the
assessmeut,
125. We Dote iD a critical part of his cross-examiDatioD Mr Daysh ackoowledged to Mr LyDch
tbat the views of the resideDts of Grass Street are an importaDt aspect of the pleasaDtDess,
eeherenee and ameDity of the sites tbey occupy. We eenclude from this aDd the
submissioos of couDsel for the appellaDts that private views are a legitimate aspect of
amenity values, to be evaluated aloDg witb other facton such as sUDlight, privacy, aDd
wiDd effects wheD settiDg height cODtrols iD a district plan, However, wheD settiDg a
general eontrel such as a beight limit iD an area, tbe views from iDdivid ual properties
~=·"'",~hould DOt Decessarily be protected from all obstructioD.
,:" "
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• Every territorial authority shall have the following functions for the purpose of giving
effect to this Act in its district:
la)

The establishment, implementation, and review of objectives, policies, end
methods to achieve integrated management of the effects of the use,
development, or protection of land and associated natural and physical resources
of the district:

lb)

The control of any actual or potential effects of the use, development, or
protection of land, including for the purpose of the avoidance or mitigation of
natural hazards and the prevention or mitigation of any adverse effects of the
storage, use, disposal, or transportation of hazardous substances:

127. In these proceedings therefore we note that it is our task to assess whether the council achieves
the integrated management of and control of the effects of the use, development or protection
of land and other resources in Oriental Bay in its review of the objectives, policies of the
district plan and its implementation of new objectives, policies and methods in the proposed
plan. As Mr Abum stated, it is the (perceived) effects of the proposed use and development
which are to be managed, not the use or development itself (which more properly relates to any
resource consent process). When looking at a plan change, less weight is placed on effects
which would be specific to a proposal, especially where there is no evidence from those
directly affected: see Queenstown PropertY Holdings Limited v Oueenstown-Lakes District
Council C 11/98. In this case we have had detailed evidence of the effects of the proposed
Oriental Bay Height Area Rules on the residents and public and proceed to assess them
accordingly.
Effects on Amenity Values
128. As noted the council has the function of controlling any actual or potential effects of the use,
development or protection of land. In these appeals the main effects of the proposed height
rules are those on amenity values. Mr R Schofield, planning witness for the s.274 parties to the
Grass Street references set out the purpose of height controls in the proposed plan, namely:
I.

To promote in conjunction with other controls the protection of the amenity values of
properties within an area. In this respect the purpose of height limits, along with other
development controls such as recession planes, is to promote the maintenance of a
minimum standard of amenity values within properties across an area without undue
preference to any particular property(ies).

2.

To protect overall amenity values in terms of the local townscape and streetscape. In this
respect the purpose of height limits is to ensure the buildings are compatible with the
scale, harmony, coherence and character of a vicinity.

129. It was Ms Popova's evidence that residential amenity values have various dimensions. These
range from private amenity values (such as access to sunlight, views and privacy) associated
with the residential quality of individual buildings, to amenity values with more public interest
such as neighbourhood character, streetscape quality and impact on public space.
130. The principal issues raised under the heading Amenity Values in 'the summary of the council's
s.32 analysis put in evidence, appear to echo this opinion for they raise issues of loss of
.
privacy, shadowing, views and character.
//~:~ :-,-~C,::~·.~;
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recession planes should promote "a minimum standard" of amenity values querying whether this
is what the RMA requires under Part II of the Act.
A.

Private views

132. A number of witnesses gave evidence on the potential effects on private views of development
up to, and beyond, the 19 metre height limit in the 282 - 300 Oriental Parade area. These
included expert witnesses and residents who would be personally affected. They provided
evidence in the form of photographs, computer models and cross section diagrams.
133. Mr Daysh for the council considered that the 19 metre limit would have some impact on
residential amenity and that there would be some loss of views enjoyed by I, 3 and 13 Grass
Street. However he saw these views as being in the category of private views and therefore not
legally sanctioned by the provisions of the Act.
134. Mr P W Saxton, resource management consultant, for both the Grass Street and Hay Street
appellants, and Mr K Collins, a consultant architect for Mr and Mrs Park, Apex Properties and
Mr Neal, both noted that if all the properties from 282 - 300 Oriental Parade were developed to
just 13 metres, there would be a complete loss of views of the Bay and cityscape from
properties at 1,3 (still have upstairs view), S, SA, 7, 7A, 6, 8, 9, 9A, 11, and IIA Grass Street.
Mr Saxton stated that the properties at 13 and 17 Grass Street, 2A Wilkinson Street, and 296
Oriental Parade would suffer a partial loss of view with a 13 metre development.
135. With a 19 metre development from 282 - 300 Oriental Parade, Mr Collins emphasised there
would be no additional adverse effects on views for those properties significantly affected by
the 13 metre development. He stated that only 13 Grass Street would be affected by the 19
metre development and not by the 13 metre development.
136. In contrast, Mr Saxton stated that the 19 metre would further restrict views from 13, IS, and 17
Grass Street as well as upstairs at 3 Grass Street, and would also reduce the visual amenities of
a number of Wilkinson Street dwellings. He also stated that although a 10 metre limit with a 2
metre allowance for hipped roof construction would block some of the views presently enjoyed
from lower Grass Street dwellings, the gaps between buildings and roofs would allow some
opportunity for a more pleasant living environment.
137. However, it should be noted that these two witnesses approached the evidence with quite
different briefs. Mr Saxton considered development on every site from 282 - 300 Oriental
Parade, whereas Mr Collins focused on the impact of development at 282 - 286 Oriental
Parade, these being the properties of the s.274 parties he represented.
138. It was Mr Daysh's opinion that for various reasons 294, 298 or 300 Oriental Parade are not
likely to develop in the immediate future. But the other five properties fronting Grass Street
are more likely to be redeveloped within the life of the proposed district plan because the
buildings are smaller and the sites could accommodate larger buildings under the proposed
rules. He stated that in the worst case, all five could have their titles amalgamated and one
building constructed of five-storeys in height for the full depth of the property. There would be
no side yards and building coverage would be 100% of the site. There would be a S6°/20%
height control plane or sunlight recession plane starting at the rear of the boundary. He stated
however that such a development was unlikely because there is a need for natural light for the
buildings so development to the full depth of the property is unlikely. Secondly, there is
/<~~~"~'?· "Iikelihood that the properties will be developed initially in groups of two or three. Thirdly,
. ':,. ~-':::' .:· :.~c:re is a need for outdoor space usually in the form of a deck as well as some outdoor
/ i,·., .,,'_ ....-, ci~ulation space.
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139. Under cross-examination Mr Collins' assessment of little effect on views was questioned.
Where the sea view was lost, this was regarded as little effect because the foreground and
background (skyline) were not affected. In a question from the Court as to the impact of
development on views, particularly when people live there to enjoy this amenity, Mr Coli ins
stated that views are always difficult to retain. Account must be taken of the actual and
potential surroundings. He stated that the appreciation of a view was personal to the viewer.
He also gave as an example of where he was involved as an architect in designing a house to
maximise the view, but then a neighbouring development took it away anyway.
140. In cross examination by Mr Mitchell, Ms O'Sullivan acknowledged that 3 Grass Street was not
far behind 294 Oriental Parade, which is listed as a heritage building so redevelopment was
unlikely, meaning some view would be retained. However, she maintained the building could
be burnt down or removed.
141. Mr Roger Walker, a consultant architect, gave evidence on behalf of appellants WrightJ
O'Sullivan and included some comments on the impact on the view from 3 and 15 Grass Street,
as well as presenting some photographs illustrating the impact potential development would
have on views from these properties. He stated that two areas of Oriental Parade create
"inlets", one being Grass Street, and that these are critical geographical and amenity aspects of
the bay which are not appropriate 'to bury' under the height effects of high rise buildings on the
frontage. He argued for stepped buildings following the form of the terrain. He stated that a
great number of those who live in Oriental Parade do so for the views, and that it is not sound
planning to simply give these away to even taller buildings on the frontage. He cited Monaco
as an example of a city where low rise buildings are sited closer to the coastal fringe and the
higher ones stepped up the hills for those behind to take advantage of the views. Queenstown
was given as another example with its relatively small buildings grouped close to the lake
allowing views from properties behind.
142. Mrs Ayline Drewitt gave evidence as the owner/occupier of 2A Wilkinson Street. She stated
that most of her outlook had been obliterated by Wharenui, and the main remaining outlook is
to the north over the properties between Olympus and Inverleith. Therefore, a high wall of
redevelopment along that area would adversely impact the remaining views, and have a serious
effect on the properties behind. Even the 13 metre limit would affect many of the Wilkinson
Street dwellings. Mrs Drewitt also presented in support letters from two of her neighbours who
were unable to attend the hearing.
143. Mr Foot stated that the views from 13 Grass Street would be seriously affected by a 19 metre
development (or 22.8 metres under the council's discretion), and the views from 17 Grass Street
would also be affected. He stated that:
"The height zone hes vinuelly no plenning controls.
It ellows 100% coverege,
therefore no private open space. There is no control on amalgam8tion. There is 8
discretion to go from 19 metres to 22.8 metres. There are no side yards, there are no
reer yerds, there ere no design controls. The rules for the height zone would eppeer to
be more Iiberel then for the office erees in the CBD.·

144. The 16 metre height limit has been in existence in the Hay Street area of Oriental Parade since
the transitional plan was first notified in 1979. But the 6 metre rear yard provision has now
been deleted and a sunlight access provision only introduced where sites adjoin properties such
as 2 and 6 Hay Street.

/~'!~~.,;.;respect of views the bulk of the eViden~e for the

Hay Street area was from residents, rather
the experts. Mr Daysh, for the council acknowledged that 2 Hay Street would lose current
•. ~;.. ,", ~n._ ,Oriental Bay views from the rear of the property, but stated its existing view is already
ob~d to a degree. He stated the loss of the existing view from 6 Hay Street would be more
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noticeable as the house currently looks out over 230 Oriental Parade, the existing structure with
the lowest height.
146. Ms Helen Foot, the owner and occupier of 2 Hay Street, stated that her property currently has
from the lower floor, view shafts to the harbour and city between existing properties; and from
the upper level, views of the harbour and city above the roofs. It was alleged that development
to 16 metres would obliterate the view of the water currently available above the existing
properties, and would remove the current feeling of open space.
147. In Ms Foot's opinion, views are the most important factor to consider when setting height
controls because it is the major reason why people want to live in the area. She stated that she
had spoken to the owners of other Hay Street properties and they were also concerned about the
proposed height limit for the area.
148. In response to a question from the Court Ms Foot acknowledged that raising the Moran house
at 234 Oriental Parade by around one metre to accommodate garages underneath as proposed
would be acceptable to her. She acknowledged also that the two properties next to the Athfield
building had less impact on her property, her major concern being what might happen to the
Grain of Salt and the Moran sites, both of which are already over 13 metres in height.
149. Mr C Blair, an occupant and eo-owner of SA Hay Street, stated that the wonderful view across
the harbour to the north, and the attractive if somewhat restricted view of the city across roof
tops were some of the unique attributes of his property. He presented in evidence a photograph
taken from the window in the front room of the property. While it is only a viewshaft to the
city, he regarded it as important to retain given that Kensington Apartments blocked the
majority of the views.
150. From the indicatory lines drawn on the Blair photograph, development up to a 16 metre limit
would block out the views of the bay now available, and development up to 19.2 metres (with
the 20% discretionary addition) would block out all of the view of the CBD. Mr Blair also
commented that the situation was even worse for his downstairs neighbour, who was currently
in poor health and did not give evidence on her own behalf. In Mr Blair's opinion a design
guide as suggested by the s.274 parties would do little to improve this view of the rear of a
large building.
15I. Mr C Lambert, joint owner of 8 Hay Street, included two photographs to illustrate how the
view from his property would be affected. He considered the imposition of the service areas of
buildings would be a serious contamination of the view, even if he could still see over the top
of the buildings. Ifany buildings went to 19.2 metres he would lose all view of the harbour. In
cross examination he acknowledged that the photographs were taken from above the 16 metre
level, and that if all the properties were developed to the 12 metre limit then the view of the
Parade itself would be blocked anyway.

~'

,152. Mr Saxton stated that any increase in height above normal third floor level will reduce the
visual amenity presently enjoyed from dwellings situated in lower Hay Street.
He
acknowledged that the cliff rising along the rear boundary of the Oriental Bay Height Area
makes it possible to have taller buildings on the western sites, those being 228 and 230 Oriental
Parade, provided there is a minimum rear yard to ensure reasonable sunlight, and some form of
side yard set back at second floor level to allow sun through the gaps in winter, and provide
relief from an otherwise stark outlook. However, he considered this does not apply to 232 or
, o~:,,>,.,~34 Oriental Parade as 2 Hay Street is at a lower level, and any increase from the current height
. ", ':'Ie-.:el will substantially reduce visual amenity. In cross examination he confirmed that he
~otl'd want the height limit to mirror the topography of the hill behind the buildings on
OrieJltal Parade.
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153. With respect to the issue of raising the Moran property to incorporate the garages, Mr Saxton
stated that to raise it one metre would be acceptable because there would still be the view to the
sides of the property, but raising it any higher would be a problem. Ms Moran told the Court
that her family had no plans for developing their property apart from relocating the garages.
154. In response to a question from the Court Mr Saxton stated that the extension to the Kensington
Apartments, which is lower than the 37 metre height of the main building was not designed to
accommodate views. It does little for sunlight and nothing for the views.
155. Mr Nicholls, as an owner of one of the Oriental Parade properties in front of Hay Street,
confirmed Mr Daysh's evidence that he did not see much development occurring in the Hay
Street area of Oriental Parade for 10 years. He considered something wonderful could be done
with this part of the Parade and that the owners need to come together and to see that each
party's amenities are properly protected. He stated that as the rear sites are very steep, frontage
developments could be stepped back directly from the front sites.
156. Mr Nicholls acknowledged to Mr Robinson the importance to the views from 2 Hay Street of
the side yards between the houses on Oriental Parade, but maintained this was an issue on any
future development which could be satisfactorily addressed at the time of resource consent
applications. He also acknowledged however that 2 Hay Street was better off overall with a 6
metre yard provision than otherwise (he pointed out it is actually 8 metres), but he went on to
say that a lot of areas would be disadvantaged with a 6 metre yard overall.

'Evaluation
157. Mr Schofield, for the s.274 parties, stated that, in his opnnon height controls may
legitimately be nsed to protect views that are generally obtained from an area. Such
controls are imposed, he stated, not to guarantee views from anyone individual property,
but to generally protect and enhance vistas obtained from a large number of properties in
an area.
158. We were told by the council's witness and counsel that the underlying basis for the height
limits was historical under the transitional plan. We were told that it was thought
particularly desirable for the properties on the frontage to develop their full potential
because of owners' development expectations, as well as a considerable doubt (in council's
mind) as to what would be the appropriate level of development for a residential site in
this area. We were told that under the proposed plan the height limits had heen
determined by qnestions of urban form and owners' expectations! In the light of the
references in the previons plans to the need for views protection (see pps 12-14 of this
decision) we conclnded this was a limited opinion. Given that views have heen so
historically important in Oriental Bay we find the lack of continuing recognition of their
significance a matter of concern. Particularly so, when under the RMA so much emphasis
is placed on amenities of which the experts agree views are a part.
159. With such issues in mind, we considered Mr Daysh's statements regarding the potential
for development in the next planning period very carefnlly, but concluded that we cannot
guess what might or might not be under threat of immediate development. Endorsing a
19 metre height limit (with a discretion to go higher) means anyone may potentially
..
develop to that height without notice. We cannot afford to leave the issue as it is,
particnlarly as the appellants in the Grass Street references are unable to win relief on the
". yard provisions due to the lack of the Court's jurisdiction to consider the matter further.
The maximum rear yard that may be imposed in this location is 1 metre. Because there is
' . ,- .),""a r:eJil'risk of potential title amalgamation, for there is more capital gain in doing so, a 13
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metre height limit would assist in retaining the buildings as separate entities. This would
ensure view shafts were retained as well as providing for some of the views of those
behind to be retained. We note that Mr Daysh acknowledged to Mr Lynch that the 6
metre rear yard requirement was deleted because a number of properties along Oriental
Parade hacked to a hillside or escarpment - hut that he acknowledged too that is not the
case with 282-300 Oriental Parade.
160. Mr Daysh in fact acknowledged to Mr Lynch that height is the main determinant of the
amenities of the Grass Street residents. He acknowledged that a 13 metre development in
that location on Oriental Parade is virtually the same height as a 10 metre building to the
rear. And he agreed that a 13 metre development would have far less effect on the
amenities of those to the rear than would a fIVe and half storey building (19 metres). He
agreed there would be a degree of over-dominance of the properties behind from a five
storey building at close range. We consider a building with only a one metre rear yard to
be at close range so there would be a degree of over dominance. Mr Daysh acknowledged
too that the properties on Grass Street where it merges into Wilkinson Street would lose
some of their (visual) aspect also.
161. The most significant point about Mr comns' evidence for the 5.274 parties was that it did
not include an assessment of the effects on the Grass Street properties which would result
if a 19 metre development continued from 288 - 300 Oriental Parade as he had not been
asked to look at this area. Mr comns pointed out that the listed heritage houses were
unlikely to develop to that level, that the CBD views were lost either way, but then
conceded there would be an extremely dramatic loss of views to 3 Grass Street and a
significant loss to 7 Grass Street if such a development occurred - at 19 metres. Similarly,
if the 19 metre development were extended along this section of Oriental Parade then 15
Grass Street would lose its view of the Parade and shoreline, and Mr comns
acknowledged this would be a complete loss of view of that area. As to the effects of a 19
metre or 13 metre development on views from the seaward side of Oriental Bay, he stated
these would be dramatic and houses in the middle distance would be substantially
removed from sight. But we reminded ounelves that if developments went only to 13
metres then the side yards would be more likely to remain, providing the glimpse views of
the lower slopes for which this part of Oriental Parade is so renowned.
162. Some of the witnesses stated that the height limits in the Oriental Bay Height Area vary
considerably and in some cases have been very carefully assessed. For example, the
properties between Baring and Hay Streets have been set at 13 metres to accommodate
the amenities ofthe rear properties. Mr Foot gave an example of a 13 metre development
at 326 - 338 Oriental Parade which at least in terms of size and scale does not affect the
views from the properties behind.
163. We were puzzled why Grass Street had not also been assessed so carefully, for it is evident
that the Grass Street/Oriental Parade interface is quite different geographically from that
of Hay Street and also from much of the rest of the Parade area. It is our conclusion that
the sunlight recession plane does not adequately protect views in this area and nor does
the 19 metre height limit.
164. Because of the Grass Street topography, (the difference in ground level between that and
Oriental Parade is only 2 metres) the potential for this area to become a dark cold largely
viewless ghetto if 19 metre developments proceed, is, we fear, a reality. The total lack of
planning controls apart from the 19 metre height limit and the sunlight recession plane in
the area is therefore considerable cause for reflection.
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165. Tbe lower Grass Street properties represent a sigDificaDt pbysical resource (as do tbose in
WilkinsoD Street). ID our opiDioD under tbe RMA it is Dot good enough to conclude tbat
because maDY of tbem already bave tbeir views impaired by existiDg bigb rise
developmeDt, then its acceptable if tbeir resideDts iDcur furtber disruptioD to tbose views.
Tbis is a limited respoDse to an area wbicb offen extraordiDarily beautiful views to its
residents. Views sbould Dot oDly be tbe prerogative oftbose wbo live OD tbe frontage,
166. We coDcluded tbat Dot eDougb atteDtioD bas been paid by tbe eeuacil to tbe eeaeerns of
tbe resideDts aboDt tbeir outward views iD those 10catioDs wbicb would largely be
obliterated by a 19 • 12.8 metre developmeDL We cODsidered wbetber aDY proposed
design guide provisions would assist iD tbe reduCtiOD of bulk but Ms Popova also saw
Grass Street as differeDt from Hay Street because of tbe low lyiDg buildiDgs behiDd the
height area. In that cODtext, she stated, aDY proposed desigD guide could oDly be
"helpful". In our view therefore, the actual solutioD to this problem area rests with a
more restricted height limit iDthe Grass Street area of OrieDtal Parade.
167. We uDdentood Mr Aburn to say, as aD experienced WelliDgtoD city plaDDer, that whilst
the Grass Street appeals create their own uDique problems iD respect of the Deed for rear
yards, elsewhere (Le. Hay Street) the provisioD of rear yards is Dot really aD issue because
the rear properties are located at a sigDificaDtly higher level.
168. The GraiD of Salt at 131 OrieDtal Parade has the poteDtial to construct ODe additioDal
floor. Mr Daysh doubted whether demolitioD would occur aDd a full depth structure
eenstrueted as the buildiDg already has a rear exteDsioD. He considered 118 aDd 230
OrieDtal Parade are much more realistic eptions for redevelopmeDt withiD the plaD
period. ADd as we uDdentaDd the evideDce it was these buildiDgs which Mr Nicholls
stated did DOt affect rear properties, because there was DO-ODe immediately behiDd them.
169. It was Mr SaxtoD'S opiDiOD OD being questioDed aDd after heariDg all the evidence that
128 aDd 230 OrieDtal Parade could take slightly higher height limits than would be
suitable at the MoraD property aDd the GraiD of Salt. The issues iD respect of Hay Street
are tberefore fiDely balaDced. Ms Foot's views will remaiD Intaet as 10Dg as the MoraD
property stays with the family, but we caDDOt rule out that iD the 10Dg term the ownen of
The GraiD of Salt and 118 aDd 230 OrieDtal Parade could amalgamate their titles to form
ODe large block like KeDsiDgtoD. We coDsider that this would have adverse effects OD the
properties to the rear which could be more than miDor without some further form of
amelioratioD such as could be provided for iD a desigD guide.
170. We perceive ODe of the problems with a 12 metre limit is that the apex ofthe hip roofs of
the MoraD property is already 13.5 metres above mean sea level aDd the maximum height
of the GraiD of Salt is approximately 14.6 metres above meaD sea level. At this stage of
our deliberatioD the appropriate height cODtrols aDd tbe questien of rear yards aDd
hipped roof CODStruCtiOD for the Hay Street/OrieDtal Parade froDtage remaiDed uDcertaiD
as we turned to other aspects of ameDity aad the questiOD of the proposed desigD guide.

B.

Wind effects

171. Evidence on the wind effects created by buildings was presented, on behalf of the
Wrigbt/O'Sullivan appeal, primarily by Mr Michael Donn, a senior lecturer in Building
Science at the School of Architecture, Victoria University of Wellington. The issue was also
noted to a limited degree by Mr Roger Walker, architect. None of the other parties called
e.vill~nce on the wind effects of buildings along the Parade.
"

;,

::; i,;",
"""~

.,

'"

\:;~.\

:;;1

,·.01

\J!~:~~?s.~i)

29
172. Mr Donn stated that Oriental Parade faces directly into the prevailing strong wind, being the
northerly, and the direction of the wind is affected by Mt Victoria, which can increase wind
flow, or create pockets of calm. From Hay Street to Grass Street the Parade runs east-west,
directly across the principal wind direction.
173. The evidence established that Oriental Parade is one of Wellington's most used pedestrian
thoroughfares and in Mr Donn's opinion, while maintaining the natural exposure of the beach
front to the wind, the council should aim at maintaining as pleasant a wind environment in the
area as possible. In his view, none of the buildings on the land side of Oriental Parade seem to
have been designed with a quality wind environment in mind. It was his view that the taller
buildings will have made wind conditions on the footpath much worse, and in this respect he
considered it is fortunate that the main promenade is on the seaward side of the Parade.
174. The witness stated that the council currently requires wind tunnel tests for any building over
four storeys high within the CBD. The three principal reasons for this (beyond the obvious
point that poorly designed tall buildings will worsen the wind environment) are:
the pedestrian environment in the CBD is intensely populated so there is a major public
benefit from design for wind in this area;
most CBD buildings are of a design where they may have an extreme wind effect in their
vicinity;
while any building may have adverse wind effects, the cost of wind tunnel testing is such
(costing between $10,000 and $15,000) that it is economically prohibitive to test
buildings four storeys, or lower.
175. The aim of the performance criteria in relation to wind effects is to avoid danger and to ensure
that over time the trend is towards an intprovement in the wind environment. The most
stringent criteria are applied to parks and highly populated public areas.
176. Mr Donn stated a 19 metre limit as proposed in the Grass Street appeals, equates to almost six
storeys above mean sea level, whilst the 13 metre limit equates to four storeys above mean sea
level. Mr Walker stated that while Oriental Parade is outside the CBD, it has the same wind
environment and similar building heights. "In fect the degraa of direct exposure to the preveiling
winds mekes the wind effect in Orientel Bey even more criticel then the reletively enclosed CBO."
He was unchallenged on this statement.
177. Mr Donn stated that if each proposal along Oriental Parade was tested for wind effects then
design modifications could be made. Such modifications could include restricting heights to
only 10 metres, or allowing a building up to 25 metres with the appropriate design features (he
acknowledged that other factors would influence the appropriateness of a 25 metre building
such as solar access and views).
178. It was also Mr Donn's evidence that if there were no gaps between buildings, then the wind
would be worse as it rolls down the walls and generates more wind down low (where the
pedestrians are situated). The buildings behind would receive some degree of shelter but it
would depend on the distance between the buildings. Similarly, the seawall offered no
protection from the wind - it was just as if the buildings were located on a podium.
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179. Aspects of Mr Donn's evidence in this regard were confirmed by Mrs Drewitt who lives in
Wilkinson Street, an extension beyond Grass Street. She stated that on very windy days the
- ~ '''"' wind hits Wharenui (39.6 metres high), rolls down the walls and funnels into Wilkinson Street.
~ometimes on windy days it is very difficult to exit her front door. The Drewitts had
. pit:viously obtained expert advice on what could be done to mitigate against such adverse
.
\, effects but were advised there was no remedy to these difficult circumstances .
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180. If the wind environment on Oriental Parade were to worsen, Mr Donn considered it is likely

that the present positive public perception of the area would deteriorate. The most
environmentally responsible action on the part of the council would be to require wind tunnel
testing of any building over four storeys (or 13 metres) in height along all of Oriental Parade
(consistent with CBD requirements). In response to a question from the Court Mr Donn
acknowledged he would like to have wind effects recognised in a design guide for the Oriental
Bay area.

IS1. We found the issue of wind on Oriental Parade was one that apparently had not been
taken into account in setting the proposed height limits and it had potentially serious
implications for residents and pedestrians alike. Mr Donn concluded that the effect of the
wind from the tall buildings proposed in the Oriental Bay Height Area was such that
modifications could include restricting height limits. Mr Donn's evidence was unopposed
and not effectively challenged in any cross-examination. The critical mass to attract wind
measurement is a four-storey development, (or 13 metres above mean sea level), two
measurements which were used inter-ehangeably. Adverse wind effects are likely to be
increased if there are no side yards.
IS2. Mr Daysh stated in cross-examination that the height limit will not be revisited by the
review proposed by council once it has been decided upon by the Court because any
review will relate to design only. Whilst wind modelling should be able to be integrated as
a requirement into the proposed design guide for a building over four storeys, we are very
uncertain as to the legal implications of such a guide which appears not to be prescriptive.
We asked the question that if a certain height limit is allowed as of right, what prevents
development legally occurring to that height, even if wind modelling results suggest
otherwise? We heard nothing in the evidence which would allow the council to lower the
proposed height limits in response to such effects. We concluded there is an inherent
dichotomy in what the council appears to be seeking to achieve through the application of
the principles of any design guide in controlling height limits, but we may be wrong in
this. We return to this aspect again elsewhere in this decision.
183. The question for the Court therefore is whether to set conservative height limits in the
circumstances of the potential adverse effects of wind on Oriental Parade. Our dilemma
too in respect of all the appeals, is that if we do not approve a lesser height limit, the 19 or
16 metre limits in the proposed plan will remain, with no yard restrictions at all other
than (now) a one metre rear yard in respect of Grass Street and possibly 6 metres at Hay
Street. In wind terms overall, these heights are likely to have worse adverse wind effects
than lesser developments. On this aspect we conclude there was much to be said for
limiting development to 13 metres on the Grass Street appeals to address the adverse
wind effects. And a 13 metre height limit on these sites will effectively ensure side yards
remain which will be beneficial to the wind environment.

.
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184. We observe at this point too that if the wind effects of a four storey or 13 metre height
limit (with no yard provisions) should attract wind measurements, the same is likely to
occur with the proposed 16 metre development for 22S - 234 Oriental Parade. Such a
development is likely to create a worse wind environment there also, particularly if title
-. - _ amalgamation takes place. At this stage a lower height limit began to identify itself as
... ' .' ."0aIlPropriate for part of the Hay Street environment at least - Mr Suton having identified
. . that 22S and 230 Oriental Bay could take slightly higher height limits.
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185. GiveD the puhlic importaDce of OrieDtaI Parade as a pedestrian promenade aDd given the
Dorthwesterly wiDds which appear to geaerally prevail iD the area we have concluded that
a 13-16 metre height limit is a more reasonable limit until the issue ofwiDd OD the Parade
could be properly aeeouated for iD the provtsions of the Oriental Bay Height Area rules.
186. ID this regard we Dote that the relief sought for some of the Grass Street references and
the Hay Street refereDces seeks such further or other relief as the Court thlnks fit. We
Dote too from Mr Schofield's evideDce that iD the proposed plan a 20% discretioa above
the maximum buildiDg height or an eDcroachmeDt of more thaD three metres above the
sUDlight access plaDe is a DOD-complyiDg activity for the OrieDtal Bay Height Area. Such
a process iD respect of height limits above the 13 metres at Grass Street and 14 or above
metres at Hay Street would DOt uDduly deDy developer expectatioDs for the area aDd
would also properly iDform the resideDts aDd public alike of the poteDtial effects of the
various issues (such as wiDd) which could then be properly aeeouated for through the
plaDDiDg process. We eonsidered at this poiDt iD the case that settiag a maximum
buildiDg height and requiriDg DOD-complyiDg status to be accorded to aDy applicatioas
above the limits specified, might be aD appropriate resolutioD of the difficulties we
perceive iD this area.

Sunlight

C

187. Two expert witnesses were called to present evidence on the potential effect on sunlight access
from potential development under the height controls. Mr Collins as noted earlier, was called
on behalf of the submitters Park! Neal/ Apex. Mr H L Moody, a registered surveyor, was
called in respect of the appellants Wright/ O'Sullivan reference.
188. The witnesses each used a different method to evaluate the effects, so their results are not
directly comparable. Mr Collins used computer modelling techniques which allowed the
consideration of the effects on all parts of the area surveyed at a discrete point in time. He
confirmed to the Court he was familiar with the computer system and the appropriate
comparison with reality. Mr Moody used a point specific method whereby he used Sunlight
Transit Charts to assess the passage of the sun over time from a particular surveyed location.
Both witnesses defended the system they had chosen, and both accepted the accuracy of the
other method while pointing out its Iimitations.
189. While Mr Collins' model allowed an assessment of the effect on every point in the area
modelled, it was only accurate for the point in time when it was assessed. Although he took an
assessment at 7 points in time, at two hour intervals between 7am and 7pm on the 21st day of
every second month, this does not provide a measure of the duration of the sunlight exposure
foregone.
190. By contrast, Mr Moody's survey technique allowed for an assessment of the duration of
sunlight exposure (or loss) but only for a particular point on a site. Mr Moody assessed two
different viewpoints on the 3 Grass Street property, and these were carefully and rationally
selected. However, it is clear that the sunlight exposure will be different even a metre away
from the exact point where it was assessed.
19\. In cross examination Mr Collins acknowledged that the duration of sunlight loss was an
important factor to consider because a loss for a certain time will have a greater effect during a
time when there is limited available sun. He also stated that when there is less available sun
. ',:: -:>.,. then the buildings will block fewer sunlight hours.

-~192:, '~ two witnesses also considered different areas of development and different areas which
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n?ar be affected. Mr Collins focused on the effects on the properties at 1,3,5,7,9, 11, 13, IS,
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and 17 Grass Street, and only considered potential development of 282 - 286 Oriental Parade.
Mr Moody focused solely on the effects on 3 Grass Street, but took account of potential
development from 282 - 300 Oriental Parade. He stated in evidence that this did not mean
there were no shading effects on other Grass Street properties, just that he had focused on one
property.
193. Both witnesses assumed that where development did occur it would be of the maximum bulk
allowed in the proposed plan, given the height limit of either 13 metres or 19 metres, and taking
into account sunlight access controls.
194. Mr Collins' study assumed full sunlight, and ignored any shading effects from vegetation and
landscaping (eg fences). He noted that the incidence of overcast days in Wellington will
generally halve the real impact of shading created by a building as calculated in the sunlight
study. Mr Collins also took daylight saving into account, whereas Mr Moody did not. It was
also noted by Mr Collins that in his opinion the effect of a difference in shading on the face of a
building ofless than 10 % will be difficult to perceive, and could not be considered as even a
minimal effect on sunlight.
195. In cross examination Mr Collins stated that the model focused on the effects of the
development and not the effect of the adjacent hill which gave considerable shading especially
to 3 Grass Street. In a letter included in Mr Collins' evidence from 3D CAD Works, which
confirms the product used for the modelling and the assumptions made, it is stated that there
will be some inaccuracy in the shading in early morning and late afternoon due to the eastern
and western hills of Wellington being omitted from the model. The impact of the hills would
reduce the impact of shading from any development, by reducing the sun available in any
event. In cross-examination it was established that only 24 of the 84 samples gave an accurate
indication of shading.
196. In his summary, as to the difference in effect on sunlight access between a 13 metre and 19
metre development Mr Collins considered the effect on I and 3 Grass Street would be minimal,
with some evening shading on the west face in summer. This was mainly due to the impact
that a 13 metre development would have on these properties in any event and the fact that the
sunlight access of I and 3 Grass Street would be more affected by properties north of 286
Oriental Parade (ie 288-300 Oriental Parade).
197. Mr Collins considered the effect on 5, 7, 9,11, and 13 Grass Street would be little or very little,
with some mid afternoon shading during winter. In his assessment there would be no effect on
the sunlight access for IS and 17 Grass Street from a 19 metre development on 282 - 286
Oriental Parade.
198. Mr Collins stated that some shading of properties by neighbouring properties is almost
inevitable in any closely settled urban situation. It will be a question of fact and degree
whether shading is excessive in any particular situation. In his view the shading on the
properties in Grass Street from development of up to 19 metres would not be excessive, and
certainly not significantly worse than that which would occur with a 13 metre development.
199. Mr Collins concluded that the sunlight access controls are an effective method of maintaining
the amenity values of properties behind the Parade, and any reduction in height limits is
consequently not justified. He concluded there is no public benefit in terms of amenity values
derived from reducing the height limits and it is primarily for the benefit of a few private
...",.,,-.~.~property owners.
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200:':Mr ~Ilins acknowledged in cross examination that there would be a shading effect on I and 3
". : 'G~ltreet if 288 - 300 Oriental Parade were developed to the maximum area a 19 metre limit
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would allow. He also acknowledged that shading effects on, for example, the driveway of 3
Grass Street were not assessed as the faces of buildings are the easiest way to measure the loss
of sunlight. However, he noted that a 13 metre development will shade as much as a 19 metre
development at the boundary, and it is only at a distance from the boundary that the difference
will appear, so the fact the results do not include shading of the ground does not impact on the
conclusion to any great extent.
20 I. Mr Moody chose two viewpoints from which to assess the duration of sunlight lost by the
development of the properties between 282 - 300 Oriental Parade to either 13 metres or 19
metres. Viewpoint I was selected to represent the effects on sunlight in the vicinity of the
outdoor deck at first floor level on the western side of 3 Grass Street. This is the principal
useable open space for the occupants of the site. Viewpoint 2 was selected to represent the
ground level area on the driveway outside the garages, as the area is frequently used by the
occupants for vehicle maintenance and general recreation (a fact confirmed by Ms O'Sullivan).
202. Mr Moody acknowledged that Mt Victoria already blocks a significant portion of early
morning sunlight to 3 Grass Street. Viewpoint I does not receive direct sunlight before lOam
throughout the year. That is an existing daily loss of some 3 hours in winter and 5 hours in
summer.
203. The witness considered sun loss in three ways, firstly as the difference between the amount lost
under a 13 metre development, and under a 19 metre development, secondly as a percentage of
sunlight lost from a 13 metre limit, and thirdly as a percentage of sunlight lost from a 19 metre
limit.
204. Importantly, the comparisons made by Mr Moody, in the text of his evidence and in the tables
of results on the drawings produced, were between the current state of development (less than
13 metres) and the 19 metre potential. This differs from Mr Collins who compared the two
potential development options.
205. The most dramatic loss of sun from Viewpoint I is during the winter solstice (June 21), when
the site, as currently developed, receives 5 hours and 30 minutes of direct sun, and would
receive 4 hours and 45 minutes sun with a 13 metre development, but only 20 minutes sun with
a 19 metre development. At the summer solstice, a 13 metre development would involve no
loss of sun and a 19 metre development would cause a 35 minute loss of sun.
206. From Viewpoint 2 on the driveway outside the garages an area frequently used by the
occupants for vehicle maintenance and general recreation, according to Mr Moody, there is a
loss difference of 3 hours 35 minutes between the 19 metre and the 13 metre height limits on I
May and 2 hours 20 minutes for the I April. These are significant differences in our opinion.
207. It was Mr Moody's view that direct sunlight was even more important to amenity values during
the bleaker winter months because it reduces dampness and improves the general health of
individuals.
208. In cross examination Mr Moody acknowledged that the bulk of the shading effects on 3 Grass
Street would arise from development of 286 - 294 Oriental Parade and mainly the middle of
those properties, being 286 - 290 Oriental Parade.
209. In respect of2 and 6 Hay Street Mr Daysh considered that a reasonable amount of daylight and
.....~_,_ some direct sunlight would still be able to be achieved within the 16 metre limit, because, he
..... _,' r.: ",.."
/:'< '~,'~e:-,:,,,- i~~ed, both of the properties are at a higher level and both have windows which face to the east
/ ':'('~ --. ->~I\(i''west and provide light. He concluded that the potential for loss of sunlight is not to an
.i . ,1. _::~-: .' : ext~~'t which could justify a height reduction, particularly due to the change in elevation
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between Hay Street and Oriental Parade. He also did not believe a 16 metre development was
realistic in the planning period.
210. For the Hay Street appellants Mr Saxton explained that to ensure some mitigation could occur
to overcome adverse situations, the sunlight access is based on a control line rising vertically
2.5 metres from the natural ground level at the boundary and then inwards at a prescribed
0
angle. The angle of an inclination for the properties at 228 - 234 Oriental Parade is 45
although he stated there is some difficulty stated in ascertaining natural ground levels in this
area due to various property improvements over time.
211. Mr Saxton took the average natural ground level adjacent to 2 Hay Street as 7.0 metres (that is
slightly higher than that shown on the development plan of a new development at Oriental
Parade) and the natural ground level adjacent to the structure on 6 Hay Street as 9.5 metres. He
confirmed these heights from aerial photography taken in 1972 to establish contour levels in
the Oriental Bay area. He applied the sunlight access rules on that basis and on the premise of
buildings being developed without a break to a 16 metre above mean sea level height limit to
ascertain the effects on 2 and 6 Hay Street.
212. He concluded that a 16 metre development would not affect sunlight to the upper windows of2
and 6 Hay Street. However, there would be some loss of sunlight to the lower rooms, and this
would be particularly apparent in winter (May to August). Mr Saxton also stated that to retain
current sun levels to lower rooms then the maximum height of buildings at 228 - 234 Oriental
Parade should be 14 metres above mean sea level.
213. Mr Horlor who lives at 6 Hay Street stated that in his opinion the removal of the rear year
requirement with a graduated height restriction does not do anything to protect or retain
acceptable levels of sunlight on his property, particularly during the winter period when the sun
is low in the sky from the north/west and west aspect.
'Evaluation

214. Mr Scholield for the s.274 parties agreed that sunlight access was a major compoaeat of
ameaity values. Ms Popova also stated from aa urbaa desiga perspective, views aad
sualight are the esseatial iagredieats of the resideatial character of the area aad the
importaat qualities of this existiag character should be reflected ia aay Dew developmeat.
We therefore begaa our evaluatioa ofsualightlshadiag from this collective basis.
215. la respect of the Grass Street refereaces, Mr Moody produced aa exhibit (Exhibit H)
which iadicated that oaly oae of Mr Collias' sua samples fell withia the critical area for
assessiag the loss of sua to 3 Grass Street. It seems this is primarily because Mr Collias'
study oaly took iato accouat the effects from 282 - 286 Orieatal Parade, which have
miaimal effect oa 3 Grass Street.
216. We also aote that oa Mr Collias' summary of sualight effects for 9 Grass Street, there
would be 80% additioaal shadiag at mid-afternooa oa both the north aad west face of the
buildiag ia wiater (Juae), yet this is characterised by Mr Collias as beiag of little effect.
Similarly, for 7 Grass Street the north face would have additioaal shadiag of 80%, 40%
aad 70% at mid afternooa for April, Juae aad August respectively. Agaia this was
characterised by Mr Collias as beiag of little effect.
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217.- We had coasiderable difficulty with acceptiag Mr Collias' coaclusioas. He did DOt
quaatify the duratioa of the sualight loss. We coacluded that a 19 metre height limit at
... 9~eatal Parade will have major adverse effects oa the sualight ameaity of a Dumber of
·th~ Grass Street resideats. If set at 13 metres these effects would DOt be so major.
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218. Mr Nicbolls stated tbat wbilst tbe rear yard requirement on tbe properties fronting Hay
Street was a vertical 6 metres, it is now angled to allow better sunligbt coverage into rear
properties. In tbe opinion of tbe s.274 parties tbis cbange is an improvement for tbe rear
sites wbilst limiting tbe ability of tbe developen to construct to tbeir fullest extent tbe top
level of any buildings. Tbere will, it was stated, be smaller top Boon as a result of tbe
requirement. Nevertbeless, Mr Daysb acknowledged, a 16 metre beigbt limit meant tbere
would be a loss of sunligbt and dayligbt to tbe Hay Street bouses bebind tbe Parade. We
note in tbis respect tbat be acknowledged to Mr Robinson tbat residents can survive quite
properly in a property wbicb gets adequate sunligbt and dayligbt (even if views are
restricted).
219. It was Mr Saxton's conclusion tbat a reasonable amount of sunligbt would be four boun
of direct sunligbt into main living spaces per day 10 montbs oftbe year. To acbieve tbis at
Bay Street a beigbt limit of 14 metres would need to be set. Mr Saxton's finding on tbe
effects ofsunligbt on tbe rear sections of Hay Street were cballenged to tbe extent tbat be
acknowledged that Mr Nicbolls' figures would allow sligbtly better sunligbt access to 2
and 6 Bay Street tban be bad fint tbougbt.
220. But Mr Saxton's conclusion overall appeared to have merit for it would be compatible
witb tbe existing beigbt of tbe Moran property and tbe Grain of Salt as well as allowing a
reasonable amount of sunligbt to tbe rear. On tbe otber band be stated tbat tall buildings
bave tbeir place but not wbere tbey would bave bouses bebind tbem - and tbis is just tbe
case witb 228 and 230 Oriental Parade.
D.

Privacy

221. Privacy was a further amenity value which would potentially be affected by the height controls,
and the evidence related to both Grass and Hay Streets. It was noted by Mr Doherty, a
registered valuer giving evidence on behalf of some of the s.274 parties, that very few
properties in inner residential areas have privacy from adjacent properties. The topography and
intensity of development means the outdoor environment is often overlooked by others. This
view was shared by Ms Popova and Mr Saxton who also gave evidence on privacy. However,
Mr Saxton said the situation was improved by requiring space between buildings, especially
yard requirements. A remaining problem with apartment blocks is adjacent windows facing
each other, and elevated courtyards. Ms Popova said such issues must be dealt with, and were
a suitable topic for a design guide.
222. The residents also expressed their concern over the potential intrusion into their privacy if
apartment blocks were established along the frontage. In particular Ms Foot stated that there
are already windows in the Kensington apartments which look directly into hers.
223. Mr Schofield, on behalf of some of the s.274 parties, stated that the building setback required
by the sunlight recession planes would limit the adverse effects on privacy of high
development. However, Mr Saxton was adamant that an additional adequate rear yard
provision was required.
'EvaCuation

"-:i24;".-l\Ir Daysb told us tbat tbe decision was made to delete tbe rear yard requirement as a
.Dul!1ber of properties along Oriental Parade back onto bill or escarpment resulting in tbe
. 'was*- of scarce land. We bowever note tbe value of tbe existing rear yard provisions as a
co~!ri>1 on adverse effects on privacy in sucb areas as Grass Street, and part of Bay
.Stl"l!i!~, wbere tbe beigbt differential is as little as two metres. But we also agree witb Ms
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Popova that protection of privacy in this area may best be dealt with by a design guide.
This wue is addressed further in a later part of this decision.
225. We accept too that within an intensively developed inner residential area, the degree to
which privacy can be protected by bulk and location controls will be increasingly limited.
Hence we do not find protection of privacy to be a pivotal factor at this stage in respect of
determining the appropriate height given the range we are working within. The potential
for overlooking of outdoor living areas or of windows would not significantly change from
a 13, 14, 16 or 19 metre development, in either Grass or Hay Street.
Conclusion on Effects on Amenity Values
226. In the preceding pages we have set out our evaluation on the various aspects of the
amenity values identified by the witnesses. When each of these is placed together to form
a generality of amenities, we find the adverse effects of the proposed provisions for the
Oriental Bay Height Area to be more than minor, both in their impact on the natural and
physical resources of the Grass Street area, and on this part of Oriental Bay as a whole.
227. Hay Street provides a more complex situation because of its very different topography.
All the evidence indicated that 228 and 230 could comfortably develop to 16 metres
without adversely affecting the properties behind. However,232 and 234 Oriental Parade
would have adverse effects on the visual and sunlight amenities of 2 and 6 Hay Street if
developed beyond 14 metres. The impact on the wind environment is also a concern if
development is beyond 13 metres.
228. To go beyond 14 or 16 metres in this area could increase the adverse effects on the
amenity values of the rear properties, which means the 20% discretionary limit may not
be appropriate for this area either because the council would process any applications on
a restricted basis.
Development expectations! transfer of value
229. "Roadside" valuation evidence was given on the basis that it illustrated the potential loss of
value to the properties on Oriental Parade and Grass Street by the change of height limit with
the setting of any height limit. This was perceived by the council and the s.274 parties overall
as being a transfer of value from one set of properties to another, to the detriment of those on
Oriental Parade.
230. Mr H Doherty, a registered valuer, gave evidence on behalf of Apex Properties Ltd! Park! Neal.
The focus of his evidence was to demonstrate the redevelopment potential of properties at 282 •
286 Oriental Parade under either the 13 or 19 metre limit. His figures showed that with current
land values and the market for residential apartments, a 19 metre development would be
marginal, and a 13 metre development would be clearly uneconomic, realising less than the
current combined property values. If profit factors were taken into account, the 19 metre
development would give a profit close to $4 million whilst the 13 metre development would
give a profit factor of only $2.5 million.
231. Mr Doherty also considered the impact on the value of the rear Grass Street properties of the
potential height limits. He concluded that the only property to be adversely affected by a 19
/,=~~C" metre limit would be 13 Grass Street, with the estimated reduction in value around $75,000.
-:,<,'0';': O,~ .)'II,is was based on the fact that a 13 metre development would also impact on the views from
:' -<" "-, ~·:.the·'Propertyand the fact that none of the other amenities of the property would be impacted on
/
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.• ~:~., c", by llJ9 metre development.
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232. Mr Kirkcaldie, a registered valuer, gave evidence on behalf of appellants WrightJ O'Sullivan,
on the impact a 19 metre development of 282 - 300 Oriental Parade would have on 3 and 15
Grass Street. Based on the evidence of Messrs Aburn and Moody, and Ms O'Sullivan, Mr
Kirkcaldie concluded that a 19 metre development would impact on 3 Grass Street by causing a
significant loss of sunlight during winter afternoons, an absolute loss of aspect to the
immediate waterfront, harbour, city and city backdrop, and an unquantified loss of privacy.
The impact of a 19 metre development on 15 Grass Street would be a slight loss of sunlight to
the front ofthe site, a partial loss of aspect to the promenade and foreshore, and an unquantified
loss of privacy - to a lesser extent than 3 Grass Street.
233. These impacts were quantified in terms of the six factors which Mr Kirkcaldie regarded as
being the only factors which would affect land value. These factors, which had a maximum
discount value, were: location (10%), access (15%), contour (20%), views (25%), sunlight
(20%), and privacy (10%).
234. In his opinion, a 19 metre development would impact on locality, views, sunlight and privacy.
He also considered that the impact would be most severe on 3 Grass Street. He estimated that
under a 19 metre limit the value of the property would be discounted by $220,000, a 26%
reduction in the total value. He estimated that the value of 15 Grass Street would be discounted
by $80,000 with a 19 metre limit, which represented an 8% reduction in the total value.
235. In respect of the Hay Street references, Mr Nicholls gave evidence that the group of Oriental
Parade property owners he represented have accepted (i.e. not challenged) the high rates levied
by the council and continue to accept that their buildings are rated on the development potential
of each site, not on the existing building.
236. It was his evidence that the reduction of height limit from 16 to 12 metres on that area of the
Parade would reduce the value of the properties by 25% because it would reduce development
by one floor in four. The value he calculated as on commercial incomes from ground floors
balancing the values associated with views from the upper level apartments. Mr Nicholls also
stated that if Hay Street residents were successful in reducing the height limits, they would
succeed in transferring wealth from their neighbours to themselves because this would increase
their property values due to the improvement in their views. Their benefit would be major though not as much as the loss to the group he represented.
237. A number of witnesses provided evidence as to the rates applying to their properties which was
questioned as being inaccurate or incomplete. In order to remove any dispute, the council was
requested by the Court to provide the rating information for the past 13 years for the properties
in issue on Oriental Parade, and Grass and Hay Streets.
238. In comparing the 199711998 year for all the relevant properties, I, 3, 13 and 15 Grass Street,
and 2, 6 and 8 Hay Street, and 286, 288, 290 and 294 Oriental Parade had rates at the lower
end of the spectrum ($1,300-$2,900), with 5 Grass Street and 228, 230, 282 and 284 Oriental
Parade, in the middle range ($3,000-$4,000), and 234, 298 and 300 Oriental Parade having
higher range rates ($4,000 +), with 232 Oriental Parade, a commercial property, having a
different rating structure.
239. A related issue raised in submissions was the existence of a legitimate expectation in respect of
retaining certain plan provisions unless there is a compelling public reason to change.
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240. Mr Mitchell submitted that under the TCPA the Planning Tribunal had been reluctant to
"".,,"downzone" in the face of longstanding development expectations unless there was a
"'~~pelling reason to do so (without quoting any case law). Consistency had some importance
.he '~ubmitted, beyond equity, in order to maintain conditions to promote sustainable
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management and the economic wellbeing of the people and communities. Continuity is to be
reflected in maintaining social and economic conditions rather than retaining specific plan
provisions.
241. In closing submissions Mr Mitchell submitted that there had to be a solid s.32 analysis to
establish a need for a change before it would be appropriate; that it is not up to the Court to
"pick a winner", in terms of transferring value. In his submission it is the rear property owners
who were being speculative in buying properties when the Oriental Parade height limit is high,
in the hope of either no development to impinge on amenities, or a change in plan provisions.
242. Mr Wiltshire submitted that the parties had a legitimate expectation that the plan provisions
would not be changed without a compelling public interest requiring the change. In respect of
those he represented the 19 metre limit had been in place for many years, and they had placed
some reliance on the control's existence.
243. While the longevity of a provision does not necessarily justify its retention, Mr Wiltshire
submitted that it could give rise to a legitimate expectation that development can proceed to the
extent allowed by the rule except for some compelling public interest. Expectation should not
be destroyed to provide a private benefit to the rear property owners, it can only be done to
preserve/provide a public benefit. Where the existing controls satisfy Part Il of the Act, and the
section 32 analysis, there is no reason to change them.
244. It was also submitted that the longevity of the provision signals to parties the type of
development to be anticipated, and the development potential should be taken into account for
valuation of both front and rear properties.
245. Mr Lynch submitted there were public interest factors in the wind effects, urban design and
public views to justify a change to the plan provisions. The 19 metre limit was regarded as a
'mistake' as it does not comply with requirements. He submitted there was no right to retain the
height control at 19 metres because it had been wrongly set in the first place (although we note
it was not appealed while it was in the transitional plan!). The opportunity to review the
situation means there is a full reconsideration of all plan provisions, under the RMA, and it is
not fettered by past considerations.
246. Mr Robinson submitted that any right to develop is always subject to the council's statutory
power to change or review a plan without compensation. There had never been a right to the
limit, just an ability to take advantage of it while it existed. However, he acknowledged there
is an expectation that plan provisions will not change arbitrarily.
247. Mr Foot submitted that the review is the appropriate time to correct past mistakes and
"downzoning" is appropriate where it is done in the public interest, as in this case.

'Eva{wtion
248. We had DO evideaee to support the couDcil's attitude that the property owners at the rear
of OrieDtal Parade were beiDg speculative iD buyiDg their properties. ID fact iD some
cases that assumptioD was pateDtly WroDg OD the facts, so we put the submissioD to oDe
side. ID aDy event, Mr RobiDSoD made the poiDt that UDder the 1972 plaDDiDg scheme it
was oDly if a developer owned a site or sites large eDough that there could be said to have
been aDy expectatiOD of large scale development, So it seems the poteDtial for large scale
developmeDts OD the sites iD questioD iD these appeals stems from the site coverage aDd
- -"-." - ..amalgamatioD provisioDS iD the proposed pin - which are a very DewpheDomeDL
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249. Based on the figures provided by both Mr Doherty and Mr Kirkcaldie, it is clear that if a
19 metre limit is imposed then the value ofthe rear properties in Grass Street will reduce,
and if a 13 metre limit is imposed the value of the front properties will reduce. To say one
is a greater loss than the other however is fraught with some difficulty, not the least of
which being the nature of valuation evidence, based on estimations, albeit expert opinion.
250. Mr Doherty stated (basing his evidence on two hypothetical developments) that if the
height limit is set at 13 metres at 282 - 286 Oriental Parade, the reduced redevelopment
value of that site will Dol" on to all other properties within the immediate vicinity. We
took this to be not only adjacent properties on Oriental Parade but on Grass and
Wilkinson Streets as well. But in answering a question from Mr Robinson, Mr Doherty
stated that in his opinion there would be no additional adverse effects on 1 and 3 Grass
Street from a 19 metre development as opposed to a 13 metre one.
251. Mr Abum was asked how, as a planner, he reconciled the transfer of value with the
definition of sustainable management in respect of economic well being. He stated that
there would be a transfer of amenities if the 19 metre limit were allowed so this balances
the ledger. It was his evidence that sustainable management includes all resources, not
just those buildings at the front of the Parade the subject of the height limit.
252. Mr Lynch submitted that the valuation evidence shows that the 19 metre limit does not
allow for sustainable management of the properties at 3 and 15 Grass Street.
253. Mr Mitchell stated that there would be no redevelopment of 282 - 286 Oriental Parade if
the limit were 13 metres, but Mr Abum replied that examples of development at such a
height were 160 and 340 Oriental Parade, plus there were the refurbishment options of
existing residences (some substantial ones towards the Roseneath end of the Parade were
cited). Mr Doherty confirmed this opinion stating that in his opinion there were equal
opportunities for both kinds ofre-development to occur. We agree.
254. Mr Mitchell submitted that the impact on property values was not to be considered as an
effect in itself because property values are a reDection of all effects on the property. Mr
Lynch brought the Court's attention to a passage in Chen v Christchurch City Council
(supra) where His Honour Judge Jackson enunciated this concept at pages 18-19:
-[Valuation evidence as to the reduction in property values because of interference with

view.) need. to be carefully used because It can leed to "double-weighino". A
velulltlon i. simply .nother e"pert opinion of the .dver.e effect (10••1 being .......d by
the Council or Commissioner lor Court) lsee Goldfinch v Aucldend City Count:il A
66/951. where. the Commissionsr ".Iso" took into .ccount ". pot.nti.1 diminution in
velue to the Irel.nd'. property". Such. v.lu.tion c.n be used to confirm the Council'.
opinion of the scale of an effect but not as an additional or separate factor.·

255. In respect of the Chen decision, we respectfully adopt this assessment of the use of
valuation evidence. The relevance of the valuation evidence given by both Messrs
Doherty and Kirkcaldie as to the reduction.in value of certain rear properties is the
quantification of the adverse effects on certain amenity values due to the 19 metre
development. This was clearly acknowledged in Mr Kirkcaldie's methodology. The
adverse effects have all been considered in detail earlier in the decision, and as stated by
His Honour Judge Jackson to place separate weight on the valuation evidence in this
respect would be to "double-weigh" these factors.
",,-

256::'~e reduction in the value of the rear properties is not so much

an economic effect on
.. '.. tb'ose property owners, as a quantification of the effects on the amenity values currendy
: '. eiJjoyed. In this respect, the price paid for the property (which would have taken into
_:~~}Iount the height limit, as discussed below) is also of lesser relevance. Therefore, the
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valuatioD evidenee provided as to the reductioD iD value of certaiD Grass Street properties
is Dota relevant coDsideratioD, haviDg already assessed the impact OD amenity values such
as views, privacy aDd sUDlight.
257. We accept that the valuatioD of a property will geDerally reflect the impact of current
relevant plaD provisions, aDd a prudent buyer will always eonslder what may be built
arouDd the area wheD assessiDg aD appropriate price for a property. Therefore, to some
exteDt the impact OD the ameDities of the rear properties will have been aeeounted for In
the purchase price. To DOW reduce the limit to 13 metres will directly merease the value
of the rear properties by removiDg the poteDtial for an adverse impact OD the ameDity
values aDd this must be acknowledged.
258. We accept it would be improper to lower the height limit for the sole purpose of takiDg
Iato aeeeunt the impact OD those ameDities wheD the impact has already been provided
for. This would be equivaleDt to aD applicaDt compeDsatiDg aD objector to obtaiD hislber
eenseat, aDd then the decisioD maker cODtiDuiDg to take accouDt of the objectioD.
259. ID the case of a proposed plaD, it is appropriate Devertheless to start with a 'c1eaD slate'
wheD consideriDg proposed plaD provisions for first time UDder the RMA: see North
Shore City CouDcil v AucklaDd RegioDal CouDcil (1997) NZRMA 59, 73-75. However,
ODe must also bear iD miDd the effects of the 10Dgevity of the provisioD, aDd aDY reliaDce
OD it, as discussed above. While it is DOt appropriate to ameDd a provisioD iD order to
bestow private benefits OD ODe party, at the cost of aaother, this is DOt the case where
there are public as well as private iDterests at stake. PIaDDiDg cODtrols UDder the
Resource MaDagemeDt Act 1991 do DOt exist to create vested property rights. They exist
to promote the sustaiDable maDagemeDt of resources iD terms ofs.5 ofthe Act.
260. ID these appeals there are matters of public iDterest to cODsider, such as wiDd effects,
urbaD desigD issues, aDd public views. If aD adequate 11.32 aDalysis demoDstrates that the
rule is DOt appropriate or Decessary then it should DOt be retained, irrespective of aDY
private reliaDce UPOD its existeDce. The ecoDomic impact OD iDdividuals, aDd OD the area
at large, is but ODe factor to be considered withiD that aDalysis, but there should be DO
predetermined prefereaee for aD existiDg provisioD.
261. ID respect of the redevelopmeDt value of the property haviDg a direct iDflueDce OD the
sustaiDable maDagemeDt of that resource iD terms of provisioD for ecoDomic well beiDg,
and the efficieDt use of the resource, we acknowledge that the resources aloDg OrieDtal
Parade should DOt to be regarded iD isolatioD, aDd iD particular, DOt without cODsideratioD
of aDY detrimeDt to the resources at the rear of OrieDtal Parade, iDcludiDg properties iD
both Grass aDd Hay Streets.
317. As to ratiDg issues, the 5.274 parties as represented to us did DOt all buy tbeir properties iD
the knowledge that a view for the rear Deighbours was DOt guaraDteed (iD the light of the
provisions of the district plaD) aDd that buildiDgs could be constructed to 19 or 16 metres
above meaD sea level as of right. The Miet property, for example. at 230 OrieDtal Parade
was bought iD 1969, the MoraD property iD 1951. So these parties, at least, would have
had DO expeetatioas uDtil1979 that they could develop to, iD their case, 16 metres.
262. ADd as to the significaDce of ratiDg values, Mrs Drewitt who lives at the OrieDtal Bay end
of WilkinsoD Street, stated the Neal Trust property at 286 OrieDtal Parade actually had a
ratiDg value less than hers. She stated that all laDdowners iD that particular area pay
'high, rates - iD her case for 35 years. Other evideaee demoDstrated that rates aloDg the
~ ,•
t~ge have declined iD reeeat years.
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263. Clearly tbe properties on Oriental Parade do not necessarily pay more in rates as tbere is
significant variation in land and capital value amongst tbem. Tbis variation is also
apparent amongst tbe rear properties. In tbis situation we find tbe valuation evidence is
not determinative, and it is very important for a tborougb s.32 analysis to be made.
264. Some oftbe s.274 parties appear in part to approacb tbe Oriental Bay beigbt provisions in
terms only of potential financial gain to tbe owners of tbe Parade properties in question.
We consider tbis is only one smaD part of wbat is at stake in tbese references. It is clear
tbat tbe Oriental Bay environment is a dynamic one and unique in terms of tbe amenities
it offers, not only to its residents, but also to tbe public.
Urban FormlLandscane
265. It was the opinion of the s.274 parties to the Grass Street appeal, expressed through their
consultant urban designer, Mr G McIndoe, that intensive low height development along
Oriental Parade, while appropriate for the ordinary streets of the residential suburbs, is
inappropriate as the definer to one of Wellington's central and signature open spaces. This
view was adopted by the council. It was emphasised that here are the walls of one of
Wellington's most important streets, public promenades and public spaces. Mr McIndoe
considered that three storey developments which might occur under the proposed I3 metre
limit of the Grass Street area are manifestly inappropriate, more closely associated with
suburban environments and as a consequence would fail to give appropriate spatial definition to
the Parade. He considered the 19 metre limit reinforces the identity of Wellington City which
is based upon the concentration of high buildings, occupation and activity of its centre. In his
view the 19 metre limit benefits both the quality and sustainability of the city.
266. The witness stated that not only is the average height of the tall buildings 25 metres above
mean sea level but also that they constitute the overwhelming majority of the area of the "street
wall" facing the Parade. This lead him to the conclusion that although Oriental Bay consists of
a variety of low and high buildings, the character of the street edge is predominantly
determined by the high buildings. He also stated that the proposed plan provides for potential
to construct a greater number of high buildings, particularly in the central part of the Parade so
that expected pattern of high building may be expected to strengthen and become more
dominant over time. He concluded as a result that development to I3 metres would become
more and more out of character with the bay as a whole.
267. Specifically, Mr McIndoe's evidence focused on the 42 buildings between Inverleith at 304
Oriental Parade and Matai Moana at 178 Oriental Parade in forming the conclusion as to the
average height of all buildings in the area. In respect of height alone he noted in that location:
that 31% of the total number of existing buildings rise 16 metres above mean sea level: that
69% of all buildings were lower than 16 metres: that in respect of building frontage width,
buildings lower than 16 metres above the mean sea level occupied 56% of the frontage and
buildings higher than 16 metres 44%: that in respect of the street facade area, he found that
those lower than 16 metres above mean sea level represented 34% of the Parade, whilst
buildings above 16 metres represented 66%. He measured the facade area of those buildings
which establishes their relative visual weight or the predominance of the two building types. It
was his third measure that led Mr McIndoe to arrive at his conclusion that it is the tall buildings
that constitute the overwhelming pattern of the total area of the street wall.
268. Mr McIndoe also gave brief evidence on the issue of scale relationship to listed heritage
buildings (a 1920s house at 294 Oriental Bay and the 1929-30's apartment building at 300
Oriental Bay). He considered that in relation to these, the 19 metre height limit is insignificant
jn the context of the Bay as a whole and could be resolved by design measures other than
height limitation. Even if only viewed in the context of 294 Oriental Parade, he considered the
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result would not be of great significance because of the variety of building types and scales that
already share this frontage.
269. It was Mr Mclndoe's conclusion on the question of urban design that development to 19 metres
offers significant character and urban form benefits whilst having no significant adverse
effects. He considered it maintains and reinforces the predominant pattern of development of
Oriental Parade, therefore reinforcing the identity of the bay: it allows an appropriate
intensification of development at the city centre which reinforces the identity and legibility of
the city and is in line with council's urban containment policy: it has a positive effect on the
spatial definition of the Parade and on the relationship of building to existing higher
development along its edge: it provides the potential to increase the aesthetic coherence of the
Parade edge by reducing the visual disorder of the existing variety of heights and visual
transition between high and lower buildings. Overall, Mr McIndoc considered allowing
development to less than 19 metres in the Grass Street area would detract from the character of
the bay.
270. In respect oflandscape Mr McIndoc stated that the mass ofMt Victoria is so significant and the
green belt so dominant that the 19 metre limit would not obscure the public's perception of
those landscapes from the seaward side of the Parade, stating that the ordinary person has only
a snapshot of views in any event.
271. Mr Aburn for the Grass Street appellants identified that the important elements of the existing
public amenity values of the full length of Oriental Parade are outlook/views and visual
amenity, sunlight/shade, streetscape (including heritage values and notwithstanding its
variability) landscape amenity, particularly of the escarpment and views of the Town Belt,
vegetation and the presence and influence of the harbour.
272. Whilst he acknowledged that some of the greenery perceived from the public spaces is
privately owned (so there is no guarantee that it will remain) he introduced in evidence Photo 6
which demonstrated very graphically the inner views of the town belt from the pedestrian area
on the sea frontage which would be lost from a 19 metre development at the Grass Street end of
the Parade. Other evidence indicated this also.
273. Mr Aburn also challenged the statistical basis for Mr McIndoc's conclusion about tall buildings
dominating the frontage of Oriental Parade pointing out that his urban design intention should
have been to look at the Oriental Bay Height Area as a whole • the "intention" being
represented by the proportionate length frontage that was in each of the height areas depicted in
Appendix 4 of the proposed plan, that is, the total frontage from 40 Oriental Parade to 352
Oriental Parade.
274. By applying and detracting 282 - 300 Oriental Parade into both the 13 metre and 19 metre
height areas, it was Mr Aburn's conclusion that from a planning viewpoint, the resource
management intention of the council, as identified in Appendix 4, is the expectation that
buildings of less than 16 metres will take up at least half (ie 51.9"10) of the total frontage. If the
area 282 - 300 Oriental Parade is neutralised (ie taken out of the equation altogether), the
percentage of frontage where buildings of less than 16 metres above mean sea level should
prevail is 55%.
275. Mr Saxton for the appellants said this:
"The unique character of the Oriental Bey amphitheatre is one of a range of medium to
high rise concrete apanment buildings interspersed with small groups of low mostly
wooden residential buildings. The character of the Bay also ralies heavily on the older
low leval wooden houses which range up the small valleys bahind Oriental Parade and
this total scena being framed by the green areas of the town bait.
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It is this variation of height along the Parade, together with views of hillside dwellings
and the green belt which is the strength of the townscape. By permitting sets of
structures of similar height along the Parade. a solid fascade will be formed with the
loss of much of the presently visible housing which one presently sees not only from
across the harbour, but also as one walks along the much admired pedestrian
promenade along the Parade. To lose this variety of housing types would, in my
opinion, defeat the urban design form presentlv admired by citizens and tourists."

276. Mr Walker for the appellants also stated that one of the interesting things about Oriental Parade
is the glimpse views of the houses scattered over the hillsides through the gaps between the
buildings. He considered the 13 metre scale is appropriate for enhancing such views, for the
reality of the situation is that 13 metre buildings would be developed on a site by site basis
allowing for the gaps between to remain. Mr Walker considered these glimpse views are part
of the Oriental Bay experience and without them there would be a diminution of the quality of
the bay - that one looks at the natural aspects such as the water, the beach and the greenery in
relation to the built form. And in his opinion a wall of high rise buildings fronting the Parade
would diminish the quality of the landform behind.
277. The witness stated that any city is a "library of its buildings" and as such these are part of the
richness of the public's perception of an area. He disagreed with Mr McIndoe's reasons for
supporting the 19 metre limit at 282 - 300 Oriental Parade stating that it is simplistic to think
the edge of the Parade can be controlled through natural forces and that this has been largely
successful to date. He disagreed too with Mr McIndoe's conclusion that there is a dominance
oflarge buildings along the bay, considering certain areas of the Parade (such as that proximate
to Grass Street) are quite different.
278. Mr Walker also stated that if the current height is effectively increased by six metres,
significant change to the scale of the frontage will result in an undesirable change to the visual
"comfort" pedestrians currently enjoy. The wall of buildings will be too high in relation to the
width of the street and the interesting variations of height setbacks and gaps between buildings
will be lost.
279. Mr Lambert, for the Hay Street residents, stated that a major part of Oriental Bay's charm is the
relationship between the natural landscape and the built environment, such as the wonderful
harbour views juxtaposed with views of charming wooden houses perched on the hillside and
the green backdrop of the town belt. He considered that creating a wall of concrete at the
proposed level would destroy that relationship as well as adversely impacting on views,
sunlight, privacy and outlook - creating a ghetto effect.
280. Ms Popova stated that height limits determine only one dimension of a building's overall bulk
and scale. In the context of 100% site coverage, and with the possibility of site amalgamation,
she stated height limits alone can do little for streetscape quality. All of these factors in the
absence of a design guide could potentially create an uninterrupted sequence of building that
might affect the horizontal scale of the street.

'E:IJaliultUm
281. There was some disagreement hetween the expert witnesses as to whether Oriental Bay
was (or shonld he) closely linked in visual and spatial terms to the urban forms of the
central city (which is predominantly high rise). There appears to he some move to create
such a link by approving higher height limits along the whole of the Oriental Bay
frontage. Mr McIndoe as witness for the s.274 parties indeed took the issue of urban form
wider than just the Grass Street area but particularly he focused on the urban form of the
central curvature of the bay from the headland enclosing its city end at Matai Moana up
to the promontory which heads off to the sea beyond. On his argument that two thirds of
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this part of the bay is made of high buildiDgs, the height limits should be allowed to 19
metres as a cODsequeDce (Dot tbe 28 metres allowed iD the proposed plaD overall) as a
result. What he actually measured was the square area of the vertical face of the
buildiDgs. some of which are built beundary to boundary with DO space around them. He
eoneeded that iD his quaDtitative assessmeDts however that low rise buildiDgs eurrently
predomiDate.
282. Whilst iD urbaD desigD terms for a streetscape, we accept that it may be correct to
measure iD spatial terms what actually exists. tbis should iaeorporate tbe fact tbat for a
proposed character area such as OrieDtal Bay, (see sectioD 1.9 EvaluatioD of the District
PlaD), the majority of the buildiDgs a10Dg the froDtage of this central area are variable iD
height and are defined by yards. Because of this fact, they provide for the visual richDess
which is part of the OrieDtal Bay laDdscape. If uDiversal height limits remaiD as
prescribed aDd without appropriate desigD guides, the current streetscape quality with its
eonstant expectatiOD of differeDce will probably be replaced with the blaDdDess of reeent
comparable developmeDts aDd with the resultiDg adverse effect OD the eDviroDmeDt (a
poiDt made by Mr Walker). CurreDtly the gaps betweeD the buildiDgs filter perceptioDs
of what goes OD behiDd the variety of buildiDg sizes aud architecture OD the Parade itself.
This may DOt be so significaDt iD other parts of OrieDtal Bay but it is our cODclusioD it is
importaDt iD this eeatral positioD. ADd iD this regard we particularly Doted Mr AbuR's
evideDce that it was possibly the couDcil's iDteDtioD DOt to provide for a wall of buildiDgs
aloDg the OrieDtaI Bay froDtage (see AppeDdix A) but rather to retaiD a variety of height
limits.
283. Mr Mefndoe acknowledged that a 19 metre height limit is exceptioDally high for aD inDer
residential area. He added however that the OrieDtal Bay froDtage is a special site with
quite differeDt characteristics from other iDDer resideDtial areas (aDd the couDcil has
recogDised it as such). He then eoneeded there is a differeDt character to the IaDd
eastwards of Grass Street (he saw a similar local differeDce UDder St Gerard's betweeD
BrooklyD House aDd Matai MoaDa). He acknowledged to Mr Lynch that whilst it is
importaDt from an urbaD desigD poiDt of view to focus OD maximisiDg the quality of the
public eDviroDmeDt of OrieDtal Bay and the spacial defiDitioD to achieve that quality, it
was equally appropriate to look at it iD terms of the resideDtial ameDities of the people
IiviDg there. He eonceded too that OD his aDalysis the character of the bay was defiDed by
buildiDgs like WhareDui, OriaDa aDd KeDsiDgtoD - which Mr Daysh had acknowledged
would DOt be allowed iD the area today. We cODsider Mr McIDdoe's acknowledgemeDts to
be appropriately made.
284. We also cODclude, as did Mr Walker, that the 19 metre aDd possibly higher height limits
at 282 - 300 OrieDtaI Bay will create a tewnseape dimuDitioD iD the legibility of hill,
harbour aDd built forms. The sense of enelosure aloDg the laDdward side of the Bay
which provides OrieDtal Bay's "StroDg sense of place" is determined by the buildiDgs aDd
laDdform OD ODe side, aDd the harbour's edge OD the other. It is DOt ODly determiDed by
high rise buildiDgs at the froDtage. The visual diversity of the buildiDgs aDd their relatioD
to the laDdform constitutes an iDtegral part of the collective character of the area. This
should be reiDforced aDd DOt truneated - as it would be by allowiDg a wall of buildiDgs
aloDg the OrieDtaI Bay Height Area. The Datural resources of OrieDtal Bay should be
much more iDtegrated than the IiDes OD the map (see AppeDdix A) curreDtly allow.
285. ID respect of the visual comfort of pedestriaDs, there is DO modulatioD of buildiDg facades
to offset this. Design guide prineiples may offset this but iD the mean time they are DOt
.required iD the proposed plaD.
,
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286. Looking at tbe present inconsistency of building beigbt along 222 - 234 Oriental Parade as
well as tbe significantly greater beigbt of botb Kensington and Broadwater apartments
blocks, Ms Popova considered tbat tbe 16 metre beigbt limit was generally acceptable as it
would improve a sense of visual consistency and create an appropriate transition between
two recognisably different scales. But in an oral addition to ber evidence-In-chief sbe
stated "However tbe potential building bulk from sucb a beigbt limit in tbe absence of
appropriate beigbt controls could comprise botb tbe residential amenities of tbe buildings
bebind as well as tbe street scale quality." (our empbasis) Tbus tbe correct identification
of tbe amenities of Hay Street remains critical to our analysis.
Integrated Management
287. Having considered the council's function of controlling adverse effects, we are also required to
assess its other relevant function, being the integrated management of the effects of use,
development or protection of land and associated resources. The council is required to
establish objectives, policies and other methods to achieve this integrated management. It is
appropriate to begin by considering the relevant provisions currently in the proposed plan.

A.

Objectivesand Policies in the Proposed Plan

288. The proposed plan replaces the sixteen different residential zones under the transitional plan
with two broad residential areas - the Inner Residential Area and the Outer Residential Area.
289. Most of the Oriental Parade properties, which have frontage on the Parade, are included in the
Oriental Bay Height Area. The properties at 292 and 286 Oriental Parade and all other
residential properties behind, including those in Grass and Hay Streets are within the Inner
Residential Area. In addition to the maximum height of 10 metres above ground level, the
Inner Residential Area is subject to a number of other proposed rules including:
- sunlight access control on all boundaries, except on any boundary fronting a road
- front yard of I metre
- site coverage of 50"10 maximum.
290. The structure of the proposed plan is that it takes its colour of right from the identification of
qualities and values and specific issues that are regarded as being the significant resource
management issues for Wellington. Sustainable management is promoted through a series of
General District Plan Objectives such as:- to maintain and enhance the amenity values of the City.
- to maintain and enhance the physical character of Wellington and in particular of identified
areas of special streetscape or townscape character.
- to promote the efficient use of natural and physical resources within Wellington.
291. In relation to these appeals Qualities and Values issues identified as significant matters in the
proposed plan are as follows:-

o I Efficient City:
"Efficiency is a measure of how resources are allocated or used.

In a city many types of natural and physical resources are used and many types of
demands are pieced on them. A city can be aaid to be efficient if its resources ere used
in such 8 way that environmental effects are minimised, it functions effectively and it
achieves its goals with 8 minimum of wasted effort. including reducing the unnecessary
use of energy and resources."
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02 Amenity
'Amenity is an important City issue, and the Plan's rules are aimed to protecting
emenity values. Amenity values are formally defined in the Resource Management Act.
Amenity is an expression of how people value the environment that they live in.
Conditions within the City can be positive or negative influences. The success of a
City relates largely to whether its inhabitants enjoy living within it.

Quality of life involves 8 range of emotions we have about the place we live in. People
will have different perceptions based on their experience and attitudes.

A feeling of belonging is encouraged whan new development respects places with
special character .....

Specific

Issues include:

SI Containing Urban Development
'The Plan works toward general containment of city expansion and the intensification
of development within the axisting urban boundaries ••••

S4 Maintaining the Quality of Living Environments
'The residential areas of the city are where the majority of people spend most of their
time. The public expectation is that these areas will remain primarily for residential
purposes and that existing amenity values will be maintained .....

S6 Maintaining and Enhancing the Quality ofthe Built Environment
'The quality of the built environment contributes to the way people relete to and feel
about their city. Controls on urban design implications of new building are therefore
central to improving the quality of the urban environment. It is also important to
protect areas of special character and heritage conservation."

292. The relevant Residential Objectives and Policies are as follows:Objective 4.2.1:

To promote the efficient use end development of natural and physical resources
in Residential Areas.

Policy 4.2.1.1:

Encourege new urban development to locste within the established urban area.

Objective 4.4.2:

To maintain and enhance the amenity values of Residential Areas.

Policy 4.2.2.1:

Control the potential adverse effects of residential activities.

293. In the explanation to Policy 4.2.2.1, it is stated, inter alia, that:
'People expect that the amenity standards of the residential arees of the city where
most people live will be maintained to a level that sustains people'S enjoyment of their
suburb. For this reason District Plan rules have been imposed.

The sunlight access rules are intended to protect people's access to a reasonable
amount of direct sunlight. It is accepted that because of Wellington's hilly topography
and form of development, full sunlight in all cases is not possible.
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The environmental result will be the maintenance of reasonable amenity standards for

residents."
294.

Objective 4.2.3:

To maintain and enhance the physical character of Residential Areas and
identified areas of special streetscape or townscape character.

295.

To achieve this council will:
Policy 4.2.3.1:

Control the siting, scale and intensity of new residential buildings to reflect the
differences between older and more recent suburban residential areas.

In the explanation to the Policy 4.2.3.1 it is stated, inter alia,
••.. The Inner Residential rules ere more lenient and ecknowledge that development in
these Breas is more compact and intensive.

In both the inner and outer areas the way

the rules ere applied will permit develop in e manner that effects their general
characters. The rules include variations aimed at accommodating different development
forms in localised areas such as Oriental Bay.

The environmentel result will be the continued development of housing which generally
reflects the siting, scale and intensity of the ereas.·
296.

Policy 4.2.3.2:

Maintain the special character of identified residential character areas.

The explanation to Policy 4.2.3.2 states as follows:
·Within suburban (Residentiel Arees] particular neighbourhoods have an identifiable or
distinct charecter. Wellington examples include Thorndon end the north end of Mt
Victoria around the 5t Gerard's Monastery.

It is Council's view that these character

arees should be more fully protected from inappropriate or unsympathetic development.
To promote this through education and persuasion, Design Guides are incorporated as

part of this Plan. The Guides are also used as criteria for the control of new building.
The benefits of protecting the special character of these areas, which contribute much

to the qualities of the city, outweigh the costs of administering end complying with
such rules.
The environmental result will be the ongoing development of identified areas in a
manner that will maintain their character ."

297.

Policy 4.2.3.3:

Control the potential adverse effects of multi-unit residential development.

Methods:
•
Rules
•
Design Guide (Multi Unit Housing)
In the explanation of Policy 4.2.3.3 it is stated that:
• ... Multi-unit housing cen significantly elter neighbourhood amenities. particularly
where small sites are amelgamated end esteblished development patterns ere chenged.
Council seeks to promote excellence in the design of multi-unit residential
developments. To ensure thet all multi-units ere designed to be compatible with
existing residential development and to maintain local amenities, proposals will be
assessed against the appropriate Design Guide. The Design Guide identifies various
design principles to be followed but does not seek to impose aesthetic control."
298. Although the Multi-unit Housing Design Guide does not apply in the Oriental Bay Height Area
_,,'''''''''',,:::\:'~':' .. ,~esidential Rule 5.1.3.1), it identifies matters such as:
,~
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that Multi-unit development fits into an existing neighbourhood in a way that
;c;~aintains reasonable standards of privacy and daylight for neighbours
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- encouraging responsiveness to the character of each particular site, including consideration
of the physical and visual qualities of the street and immediate area
- encouraging good-quality, cost effective design
as resource management issues that need to be addressed.
299. In section 1.9 Evolution of the District Plan. the development of an Oriental Bay Character
Area Design Guide has been identified as a special area for further investigation, however this
work has not yet been undertaken. The same section records that this plan is the first to be
produced by the council under the RMA and provides an opportunity to initiate a new era in
planning for the city's health and vitality.
'Evafuation

300. After some opposition, but eventually by consent, these appeals were heard together. We
have concluded that it was appropriate they were for we do not consider the two areas
identified in these appeals should be necessarily considered in isolation either from each
other or from the general part of the bay in which they are located, and the evidence
raised issues which pertain to the whole of the central area of Oriental Bay. It is not
commensurate with the principles of sustainable management that the issues raised are
constrained to either just Hay Street m: just Grass Street and their immediate frontage.
301. The issue of integrated management envisages that the council should bring together all
separate but similar parts of the plan to form a consistent whole to ensure the sustainable
management of its physical and natural resources - in this ease of Oriental Bay, of which
the frontage is only a small part - see Wellington International Airport Ltd v Wellington
City Council W 102197, page 48.
302. In our view with its narrow focus on developen' expectations and urban form, the council
does not achieve integrated management of Oriental Bay's resources in the context of
282 - 300 Oriental Parade and 228 - 234 Oriental Parade through the provisions it
requires for the Oriental Bay Height Area. When measured against the Qualities and
Values tests in the proposed plan set out above (viz Efficient City: Amenity: Maintaining
the Ouality of Living Environments: Maintaining and Enhancing the Ouality of the Built
Environment (set out above), the height control limits and sunlight access provisions for
the areas identified, do not achieve overall what the plan in effect sets out to do either for
the residents or the public.
303. Nor do the identified provisions accord with either Policy 4.2.2.1 or achieve Objectives
4.2.1, 4.2.3, 4.4.2 and 4.4.3 and they do not meet the standards of control set out in Policy
4.2.3.1. Nor do they effectively address the fint part of Objective 4.2.3.
304. As to the provisions relating to urban containment and density - Containing Urban
Development and Policy 4.2.1.1, Mr Daysh stated that the council is committed to a policy
of urban containment and promotion, where appropriate, of residential infill in the
existing urbanised area of which Oriental Bay is a part. He stated that maximising
development potential along the frontage in Oriental Bay will assist in achieving these
urban containment objectives.
305. Maximising development potential in the Oriental Bay Height Area does assist council's
policy of urban containment, although, as Mr Foot pointed out, the convenion of the
Oriental Bay frontage to luxury apartment blocks really benefits the few. Nevertheless,
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we consider intensifying the development potential along Oriental Parade is justifiable
but in a more controlled and careful manner.
306. We consider that what might allow for greater intensification of the area are more closely
integrated developments which follow the geographical contours of the hillsides behind
the frontage. This in turn may allow some of those buildings along the Oriental Bay
frontage to develop somewhat higher if both public and private amenities are more
adequately provided for.
307. Mr Mitchell for the council acknowledged in his closing submissions that the effect of
testing the evidence in this case means that there is probahly an acceptance, particularly
in relation to the Grass Street area, that the controls on the rear properties may be
unduly restrictive. We agree, but this issue was not directly before us which has created
something of a dilemma. None of the Grass or Hay Street appellants thought to appeal
the 10 metre height limit set for the Inner Residential zoning of their properties - a point
properly made by the council's counsel and Mr Daysh.

B.

Another Method to Achieve Integrated Management
A Design Guide?

308. The Hearings Committee on these appeals recommended at (h) that the Works and
Environment Committee of the council be requested to consider by way of variation or change,
the promotion of an urban design assessment to assist in the formulation of a possible design
guide for Oriental Bay and to include reconsideration of the existing height controls that
became the issue in these appeals.
309. It is inevitable therefore that some of the evidence at the hearing was directed at the useful
function of a design guide for Oriental Bay despite its not being the subject of the references.
Mr Mitchell in his closing submissions also affirmed the council's intended endorsement of a
design guide for Oriental Bay in the future and even more recently, this intention has been
publicly recorded in a consent order relating to other Oriental Bay Height references: see
Mount Victoria Resident's Association v Wellington City Council Decision W 74/98 at pages
3-4.
310. Ms Popova pointed out Oriental Bay has a public as well as private dimension both as an
important public destination and as a distinct residential environment. As a result the public
quality of Oriental Bay and the amenity values of its private residential component are strongly
interrelated. She stated:·Oriental Parade plays an important part in defining the spacial quality of the street. In
this context building character along Oriental Parade becomes a cause for concem, 8S it
can influence both the character and amenity values of the residential environment as
well as the quality and public meening of the area.
Residential amenity values have various dimensions. These can fange from private
amenity values (such as access to sunlight. views and privacy) that are associated with
the residantial quelity of individual buildings. to amenity values with more public
character such as neighbourhood streetscape quality and impact on public space.
Residential intansification has a direct influence on neighbourhood character and
streatscape quelity.·

311. A key statement made by Ms Popova on the issue of urban design in Oriental Bay was as
follows:

."',
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"The quality of the public domain is a major focus of urban design being influenced by
the architectural integrity of individual buildings but most of all by the quality of their
integration with each other and to the public space they define."

312. It was acknowledged by some of the expert witnesses that publicly significant areas such as
Oriental Parade limited only to height and access planes provide insufficient terms of reference
by which to maintain amenity values of the area and the public quality of Oriental Parade
streetscape. These issues we understand have become a serious cause for concern in the
absence of additional design controls. Mr Daysh for the council acknowledged that the blunt
controls of a height limit and sunlight access plane need to be tempered through assessment
against good design principles. Ms Popova made the interesting observation that whilst the
proposed planning controls for 222 - 234 Oriental Parade provide for future intensified
potential, the main urban design issue is not the proposed height in itself, but rather the lack of
comprehensive framework of appropriate planning and design controls - in addition to the
height limits proposed and sunlight access provisions. We return to this point below.
313. Nevertheless it was essentially the evidence of all the experts that the application of multi-unit
design guides demonstrates they can facilitate multi-unit development that satisfies both private
as well as public concerns. Mr Mclndoe gave specific evidence on the effectiveness of the
Multi-Unit Design Guide when applied to the city's multi-unit apartments outside the Oriental
Bay Height Area. And in supplementary evidence he identified the applicability of some of the
Central Area Design Guide provisions to the Oriental Bay Height Area. Ms Popova identified
that the Design Guide for Multi-Unit Housing provides qualitative performance based criteria
which work in tandem with the relevant bulk and location requirements of the proposed plan.
She stated the value of urban design principles for the wellbeing of cities has been widely
recognised, acknowledging as it does that the collective form of the city is more important than
its individual components.
314. Mr Daysh acknowledged to Mr Robinson that the visual dynamics between the Oriental Parade
Height Area and the surrounding Inner Residential Area are very important. He acknowledged
they could be addressed by way of design controls for those buildings which front Oriental
Parade.
315. Ms Popova explained that sun access planes while critical for monitoring amenity standards do
little for the architectural quality of the rear parts of buildings. A building bulk shaped by sun
access planes can create unusual forms that compromise the quality of interior spaces (partly
alluded to by Mr Nicholls) while contributing little to the architectural integrity of a building's
exterior. Building form and location, building scale and relationship between buildings and
their surroundings are also important design issues. Mr Mclndoe made the point that the height
and sunlight access rules do not deal well with the aesthetic coherence of buildings in an area
and that what design guide principles allow for is the modulation of building facades and
generic design principles relating to neighbourhood context. Mr Mitchell also acknowledged
that there was general acceptance that the imposition of design controls for higher buildings on
Oriental Parade would be beneficial, not only in the public aspects, but (for Hay Street at least)
for private owners as well.

'Evaluation
316. We concluded that height limits and sunlight access planes alone have restricted ability to
control streetscape and residential amenity qualities. These qualities, as stated by
·Ms Popova, are determined (in part) by the way individual buildings address key urban
design issues. These may possibly include building bulk and form, location, scale
relationship to context, overall building composition, visual complexity and the design of
bUilding tops. With no restriction on site coverage the building footprint of each new
development could occupy the entire site. This, together with the 19 or 16 metres height
"
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limits, could significantly increase tbe building bulk of individual developments. In tbe
absence of side yard rules and any design guidance for modelling tbe building bulk, tbis
could potentially result in the creation oca continuous, uninterrupted sequence of visually
unrelated buildings. This is critical if site amalgamation occurs especially wbere there are
no e:listing pedestrian rights of way to rear properties to ensure a gap between buildings.
317. In respect ofside yards, there was no provision in the transitional plan for side yards and
this has been carried througb by the decision of council. It was stated by tbe council's
witness that side yards in this location would have the effect of reducing tbe available land
for only limited environmental enhancement; that whilst there is a need to provide access
through the property to the rear this can usually be achieved internally. In any event a
small side yard will often be provided to assist in flank wall maintenance. Mr Daysb
agreed that a side yard can create gaps between buildings which allow a shaft of view for
properties behind and in some cases, this can also allow a small amount of additional
light, but maintained that the overall benefits of a side yard are limited.
318. We are not altogether in agreement with that conclusion for the areas in question and
from having the evidence in this case. This is not the CBD. It is essentially a residential
environment with beautiful views which are enjoyed by the residents and public alike the
potential for adverse wind and amenity effects of tall buildings on those behind should be
to tbe forefront for those drawing up provisions for this area. The potential to retain view
shafts with side yards in some areas should be a consideration. In the meantime it seems
those view shafts can only be preserved by a lower height limit of 13-14 metres.
319. As to rear yards, as noted, the decision to delete these was made because a number of
properties along Oriental Parade backed onto a hillside or escarpment resulting often in
the waste of scarce land. The sunlight access provisions were established in their place to
achieve a similar function. But at the Grass Street interface with the Oriental Bay
frontage this is not the case. And in spite of the sunlight access provisions in respect of
Hay Street, both Messrs Saxton and Daysh seem to accept that there would be a loss of
sunlight to the properties behind and we consider this to be unreasonable. The
transitional plan required a 6 metre rear yard - (see Ordinance 9H.6.2 (2» which, in view
of the stated intent in the transitional plan to give more than passing recognition to
amenities, is an indication of the council's intent at that time to afford a measure of
protection from those amenities.
320. We consider that until this whole area has been re-evaluated, the 6 metre rear yard in
respect of the Hay Street references should remain at least in respect of 232 and 234
Oriental Parade because it affords some measure of protection to those behind.
Meanwhile we consider the 1 metre rear yard now available as a result ofthis decision at
the Grass Street/Oriental Bay interface is an absolute minimum at this stage in the
planning process.
321. Overall significantly increasing building bulk to the heights proposed will compromise
important qualities of the streetscape relating to scale, separation distances, silhouette
lines, visual coherence and building relationships to street as well as the natural form
behind. It is inappropriate in this unique area that the height limits proposed provide
insufficient terms of reference in regard to the streetscape and character values. As Ms
Popova stated, good urban design is about quality development concerned with regard to
its context and achieved within a broad relationship between public and private use. We
..,,",""""'''''> concluded the design guide is another appropriate method to reinforce the values of
/'.'~'" ~'i i' _ . '<Oriental Bay, but it has to be integrated with more specific planning controls.
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322. We consider that any such design guidelines should be based on what Ms Popova
described as an urban evaluation of the area as a whole, including a thorough and
comprehensive analysis of the built form and the natural landform and their relationship
to each other. These issues should then be related to kinds of site specific issues identified
in these appeals with a recognition of the residential and public amenities of Oriental
Parade. We agree (for example) with witnesses like Mr Walker and Ms Popova that more
integrated development may be appropriate in some areas (both the Grass Street and the
Hay Street areas comes to mind). As all tbe witnesses and their counsel identified that
Oriental Bay has a special character then it should be a basic principle that this character
is protected and that its amenity values should be maintained and enhanced.
323. A design guide however would address only issues such as context, scale, visual
complexity and form and location. Such a guide relates to issues such as the design of
building tops in the foreground of the harbour views from properties to the rear: to
guidelines on how to prevent new bnildings from visually overwhelming their
surroundings: to guidelines for the design of fronts and backs of buildings: and to issues
of scale.
324. Mr McIndoe acknowledged to Mr Robinson that a design guide is not necessarily going to
provide any interruption to the Grass Street residents' view of a 19 metre development
along their boundary and in Ms Popova's opinion (and Mr Walker's) the effect of such a
development may create scale issues and adversely affect some of the established qualities
of the Oriental Parade streetseape. It could also impact on views to the Town Belt and
residences in upper Wilkinson Street from the harbour side opposite 280 - 300 Oriental
Parade and elsewhere.
325. Although she was speaking in the context of the appropriateness of a design guide Ms
Popova stated that additional measures of control, such as reduced building bulk above a
certain height, gaps between buildings, set backs and rear yards in response to the
specifics of a particular area could be more effective ways in achieving the desired result
of preserving the amenities of Oriental Bay. For in the context of residential
intensification, these issues will have direct influence on the character and amenity values
of the area. Ms Popova told Mr Mitchell that if lower buildings are allowed there
wouldn't be issues of bulk, (but such buildings would create streetseape issues).
326. Whilst we readily acknowledge a need for a design guide for Oriental Bay and appreciate
the considerable work that has gone into those that already exist, in its absence we are not
dissuaded from our conclusion that height and plot ratios currently remain the principal
determinants for the protection of amenity values at Grass Street and Hay Street. The
100"/0 site coverage provision and the absence of yards requires that height limits be
red uced and in order to control adverse effects. We note too that the design guide
provisions are not prescriptive and are only guidelines.
327. It is our conclnsion that Oriental Parade reqnires a balanced relationship between the
benefits of private developments and the quality of the public environment without
compromising its established and valued character patterns. New buildings should be
designed as integral elements of the collective public frontage which respects the
character of their nnique setting of Oriental Parade forming the foreground of prominent
public views. The height limits and snn access provisions are clearly not the only issue.
What is, is the lack of a comprehensive framework of appropriate planning and design
controls to ensure that intensified nrban development of this area would enhance the
,,'_ '. ~~r-.."....... public and private quality and overall character of the area - the point made clearly by
;. .:,;i\iIs Popova. On these aspects we accept the appellants' case (and we might add that
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relevant part of Mr Nicboll's case and tbose be represents) tbat tbe Oriental Parade
frontage sbould be more closely integrated witb tbe land and buildings bebind.
328. We consider we beard enougb evidence of tbe negative aspects of bigb rise development
on tbe Oriental Bay frontage on botb public and private views, on sunligbt and on wind
effects and tbe interface between tbe public and private domain for us to be able to
indicate to council that it could be appropriate to review tbe planning controls for tbis
part of Oriental Bay by way of furtber study in order to reconsider some of tbe aspects
raised by tbe appellants as funds become available. Higber beigbt limits for tbe rear sites
would allow for more integrated development envisaged as being more appropriate for
amenity retention by some of tbe witnesses. Only in tbis way may tbe area's unique
resources be sustainably utilised into tbe foreseeable future.
329. Meanwbile we concluded tbat it was important for us to set beigbt limits for tbe areas in
question in order to provide tbe parties witb some certainty. We do not know wben tbe
council may be able to undertake a furtber study of tbe issues or bow long it may be
before a variation migbt be proposed. But tbere is no doubt at all about tbe council's
commitment to do so.
Duties to consider alternatives. assess benefits and costs: s.32
330. Section 32(1) gives an indication of wbat is expected of rules in district plans.
questions (not necessarily in tbe order given in tbe provision) in particular arise:•
•

Two

Are tbey tbe most appropriate means of exercising tbe council's functions baving
regard to its efficiency and effectiveness relative to otber means?
Are tbe beigbt rules and tbe otber provisions proposed for tbe Oriental Bay Heigbt
Area necessary to acbieve tbe purpose of tbe Act?

331. In terms of "efficiency" defined in tbe proposed plan 01 Efficient City (see post at page
46) tbe proposed Oriental Bay Heigbt Area Rules do not meet tbe terms of tbe definition.
Tbey are effective only for tbe ownen of tbe actual sites to wbicb tbey apply and generally
ineffective in relation to tbe surrounding residents or to tbe streetscape. Tbey cannot in
tbose terms be "tbe most appropriate means" of exercising tbe council's functions. As to
tbeir effectiveness relative to otber means, clearly even at tbe beigbt limits proposed, tbey
are not effective witbout closer integration witb a design guide.
332. We accept tbat until a full review of tbe Oriental Bay area is carried out, beigbt controls
are necessary along tbe frontage. We do not accept tbat tbe maintenance of a minimum
standard of amenity values is acceptable in tbis area. A number of tbe properties botb in
Hay Street and Grass Street and tbe public in general enjoy numerous amenities wbicb
would disappear witb beigbt controls proposed. Furtber, as a blanket proposal, tbe
beigbt limits do not ensure tbat potential buildings will necessarily be compatible witb tbe
scale, barmony, coberence and cbaracter of tbe area, nor its natural and pbysical
resources.
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333. Tbe RMA requires tbat amenity values are an issue to wbicb tbe council is required to
give particular regard: s.7(c). Amenities as defined in s.2 are tbose natural or pbysical
qualities and cbaracteristics of an area tbat contribute to peoples' appreciation of its
pleasantness, aestbetic coberence, and cultural and recreational attributes. Oriental Bay
encompasses all tbese aspects of amenity in a way tbat appean to be unique. But in our
view tbe rules for tbe Oriental Bay Heigbt area do not adequately provide for tbem. We
accept tbat beigbt limits sbould not be fu:ed to guarantee to every single rear property a
,continuation of its e:listing amenities. But tbere sbould be a generality of effectiveness.
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334. Anotber issue to wbicb tbe council is required to pay particular regard is tbe efficient use
and development of natural and pbysical resources (see s.7(b». As stated tbe proposed
beigbt limits are not efficient in terms of tbe definition provided for in tbe proposed plan.
Mr Scbofield stated tbat basing bis evidence on wbat Messn Collins and McIndoe bad to
say (about amenity values and urban form) tbe economic cost of a cbange in policy would
be relevant to tbe benefits tbat are being sougbt by tbe appellants. He stated tbat tbey are
seeking a transfer of economic benefit from tbose wbo live on tbe Oriental Parade
frontage to tbemselves. As to tbe economics of tbe use Mr Mitcbell queried bow tbe
beigbt controls wbicb bave tbe effect of so significantly devaluing eigbt properties can be
seen as an economically efficient way of protecting or enbancing tbe properties' amenities.
335. We reject botb points of view in tbe Iigbt ofwbat we bave said on valuation issues earlier
in tbis decision. No proper costs and benefits analysis was undertaken by tbe council in
respect of tbese references of wbicb we were aware. If it bad been, dollar values migbt
bave bad to be placed on some oftbe intangibles Oriental Bay provides.
336. Wben placed in tbe context ofs.5 of tbe Act, we find tbat tbe proposal does not enable tbe
people of Oriental Bay and tbe community at large to acbieve tbe objects of sustainable
management witbout avoiding an accumulation of advene effects wbicb are more tban
minor.
Determination of tbe Relief Sougbt
337. We note in tbis regard tbe provisions oftbe Consent Order set out in Decision No. W74198
(supra). We bave deliberately adopted some of tbe wording of tbat order so tbat tbere is
some consisteney in tbis, anotber related resolution of tbe Oriental Bay Heigbt references.
Grass Street
338. Having considered all tbe issues raised:
(a)

tbe 19 beigbt limit above mean sea level for 282 - 300 Oriental Bay sbould be
replaced witb 13 metres above mean sea level.

(b)

a one metre rear yard is required.

(c)

any variation above tbe maximum building beigbt for tbis part of tbe Oriental
Parade frontage is a non-complying activity.
Hay Street

339. Having considered all tbe issues raised:
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(a)

tbe 16 metre beigbt limit above mean sea level for 232 - 234 Oriental Parade sbould
be replaced witb 14 metres above mean sea level. Tbe beigbt limit for 228 - 230
Oriental Parade sbould remain at 16 metres above mean sea level.

(b)

a 6 metre rear yard is required at 232 - 234 Oriental Parade.

(c)

any variation above tbe maximum building beigbt for tbis part of tbe frontage is a
non-eomplying activity•
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340. For both Grass Street and Hay Street we require the alteration of the standards and
terms so that there is no discretionary activity status for building above the height limits.
All such applications will be non-complying activities.
341. We make no findings in respect of hip roofs as sought noting that any design guide will
address such issues in the future.
342. We endorse a statement in the residential policy chapter about visual importance of
Oriental Bay and a statement that council will undertake an urban design assessment for
the whole of the bay with the purpose of including a design guide and a reconsideration of
existing development controls. We note the statement in the proposed plan recognises
that this work will not be done until the proposed plan is made operative and that it is
dependant on annual plan funding.
Conclusion
343. This decision is much longer than we intended, as it reOects a great deal of the particulars
of the evidence given. We considered the issues raised were of importance to the future
development ofthe resources of Oriental Bay.
344. We are conscious too that there are other references relating to Oriental Bay which are at
various stages of settlement and reconsideration. They raise similar issues, albeit in
different locations, and we trust some of our findings in respect of these appeals may be
helpful in the determination ofthose.
345. Oriental Bay is a unique area of Wellington with a special character and high land and
amenity value. The public significance of the area, as well as the special character of its
residential environment needs very special consideration.
346. Some of the most spectacular views of the city and harbour are attained not only from
those properties on Oriental Bay frontage, but from some of those located behind. More
integrated management of land and buildings in this area is required to achieve a
reasonable standard of amenity for both the residents and public alike.
347. Oriental Bay is the only residential area of the city remaining that allows medium to high
rise development.
348. Oriental Bay is the most unregulated piece of residential property in the city, especially in
respect of design controls and the way the frontage is related to the hills and escarpments
behind.
349. In terms of s.31(a) and (b) the effects of the use and development of the land on the
Oriental Bay frontage are such that it should be managed on an integrated basis with the
physical and natural resources surrounding it. The 19 metre and 16 metre high limits and
sunlight access provisions as proposed for the areas of Oriental Parade in question are, on
their own, insufficient to achieve this.
350. We accept that in terms of s.32, height rules, in the absence of a more comprehensive
analysis of what Oriental Bay requires, are necessary to achieve the purposes of the Act
hut not to the limits proposed at the Grass Street interface and partly at the Hay Street
.' •.
'iotei'face with Oriental Parade. They are an appropriate means of exercising the
, _ . " '. cori~dl's functions to achieve the purpose of the Act, but in this sensitive area only in
~, .' . . ..... ' .ic~~~ction with a number of other controls which need to be integrated into the district
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351. We note in this regard that the transitional plan had a number of provisions which
related to the amenities of Oriental Bay. We consider they should be revisited when the
council re-evaluates the area.
352. 10 this regard we fully endorse the integration of a design guide with the provisions for
the proposed Oriental Bay Character Area noting that its provisions are only
prescriptive.
353. There will be no issue as to costs as these appeals relate to references to the proposed
district plan.

DATED at WELLINGTON this

d·t. ~s d:

"to'

1'-'

day of

i:

S E Kenderdine
Environment Judge

",1.

nnS49:96.doc (nr)

•• <

.'

14 m PermiUed Height of buildinsson lite 'above meilnIU level).

ORIENTAL PARADE HEIGHT AREA

3.2' Spot heighl (approlll.) in metres, ·sround level
Iabcve mean sea level).

<

1lilbZ1& ..

lIm
lIm

32.3- Spot heilhl (.JpprolC.) in metres,· highestpoint of building
tabcve mean $U level).

><

12m

H
Q

'\

\,

Z

~

l>.
l>.

\\

"

I

<

\,
\
\

Notes
1 PI~ce names,property numbers and
Approximate spot heilhtl are for

~26m
.", 2....

_

luicbince only- They do not form
p.,t of the DIStrict PI.n.
--

'\\~ v~.~. . ,..."
O
"
D
~
'
V
:
\
~~~l'"
~:- .r-\~---"\'"
]
,~ ,,~.~
I""
..'

"

- ---------

uj

12
I

__

11'

"'.'
\",D'" \ .
'\

~~.,
. ".",,'
':/'P' .' . """
, .'
. /':;;/
" ..•

)',. .

" -"'i'\
..

•

' \' /1

s• '. .-----

' >Q.

\... ,.

re ,\ \It?\;

_'-.",,'

.. "

,,''!l

1

.
'
c
"'.1-----,
\
\
., ., 1 I

'C.5",

" r

'2

".

.

1D-A ,\\

'l " " . .". '"

I

\. \,,"': :',.'-" ~ ('1) -.' - ~~\ c,

,......1.

IVf~<'~/

r

, !if! flf

<,

.

/'

,.

," ,

-.- """-

I
fill-'-..J Iql;2~"""0
L j .~
. .'-~
r-

X'o.".\\.:'

(1j,':1
1:J'/1!1f!,
.
f~ "llfl/;?
// ,//

/1

~\
\ \

\ '
\ \

:~,.
"

. '.,'

<,

-----

--..-----r--,-,

'y!::::

I.;' ,~ ...'
~- - - -

,

'

, , ! , : - . : ,. . :'_".
,

\

I

-~_., '='
'i~ ,::.
:cS'
.~ '~'L/

.'~
:
\
,..'-/~.:t
'
J
'-~'- \v ' }
Z::':.~/~J"/'
.:»:
" ;,....,~' , m w
'a
I L'·,r . '-'
.. -'Z.
",.,'\\
' .:

'\,

t'\\(\~1R,···d"
.-~.
"": 'c,'fIi'· ~.

I

'"

\.

'. . '
-. .••
c' ,.

:J\~-

I·D

'

.. '

/,,".",\\0~~Y)
~'\:~"
~~/~~:~~-

/

t·t

.,

.2.-----\_ _, _ ' . . "
•
..".'.'
.... _,___ __
.
. '.'"
,
':s;"\'1,
, '\ -r-o\ _: -c, ,\."

".-',c

_.---

1

'>

\

.... '\

34m

-

--ill

.. m

L---. _ _

\. 2 Mun
Permitted
h .
Sea Le~J~tl
relate to

r..... '..

.t.

'Om

\

\

:-.-'-.-.J.':::'

.-J

Height Legend
...... lSm

I

(
"

.~~
/

\

,,

DOUBLE SIDED

Decision No. A074/2001
IN THE MATTER

of the Resource Management Act 1991

IN THE MATTER

of two appeals under section 120 of the Act

BETWEEN

DC MUNRO and G M MUNRO
(RMA 1214/99)
M J SIMSON, A J SIMSON, J A CARR
and K P ANDERSON
(RMA 1218/99)

Appellants
THE MANUKAU CITY COUNCIL
Respondent
BEFORE THE ENVIRONMENT COURT
Environment Judge D F G Sheppard (presiding)
Environment Commissioner P A Catchpole
Environment Commissioner F Easdale
HEARING at AUCKLAND on 21,22,23, and 27 February, and 2 July 2001.
COUNSEL
F G Herbert and J Pendleton for D C and G M Munro
G M Cameron for M J Simson and others
M C Allan for the Manukau City Council
DECISION
In trodu ction
[1]

Mr D C Munro and Mrs G M Munro owned a block of land at

Townsend Road, in a rural part of Manukau City 10 kilometres from Clevedon and

I
4 kilometres from Kawakawa Bay. The original area of the block of land was about
646 hectares, having been fanned by three generations of the Munro family.
[2]

In 1992 the Munros subdivided the land to create three lots. They were a

pastoral lot of about 292.2626 hectares (which was sold and is now owned by the
Simson Family Trust and occupied by members of the Simson family); a ruralresidential lot of 1 hectare which is occupied by the Munros as their home; and a
balance area of approximately 354 hectares.
[3]

In June 1999, two resource consent applications were made to the Manukau

City Council on behalf of the Munros for consent to subdivisions of the balance of
the land. The first subdivision was to create a lot having an area of 226.4 hectares
which is in native bush. The purpose was to transfer that land to the Department of
Conservation as an addition to the adjoining Mataitai State Forest stewardship area.
Consent was granted, and the land has been transferred to the Crown accordingly.
[4]

The second application was to subdivide the remaining 123.5022 hectares

into four lots: three rural-residential lots having areas of 3.6 hectares, 4.1 hectares
and 4.35 hectares, a jointly-owned access lot (2.4 hectares), and a balance lot of
109.05 hectares. The Munros stated that it was their intention eventually to transfer
one of the rural-residential lots to each of their three sons.

It is that second

subdivision which is the subject of these proceedings.
[5]

The application was notified in September 1999, and three submissions in

opposition were lodged, and one in support. The submitters in opposition included
Mr K P Anderson (owner of the adjoining land to the east) and the M J Simson

Family Trust (owner of the adjoining land to the west). Written approval was given
by owners of six properties on the Clevedon-Kawakawa Bay Road.
[6]

In November 1999, following a hearing of the application and submissions,

Commissioners for the City Council made a decision determining that the proposal
was a non-complying activity under both the transitional and proposed district plans,
and granting consent in part, subject to a number of conditions. We refer to three of
the conditions in particular.
[7]

Condition 2 required that proposed Lots 3 and 4 were to be shown as one lot,

with the effect that only two rural-residential lots would be created instead of three.
Condition 6 created a building exclusion zone on parts of proposed Lots 2 and 3.

2

I
Condition 8 required that the applicants carry out landscaping in accordance with a
plan to be approved following consultation with

~wners

of adjoining land. Other

conditions imposed building height restrictions on Lots 1 and 2, required a native
bush management plan, and prohibited any further native bush subdivision of Lot 3.
[8]

The Munros lodged an appeal to the Environment Court against Conditions

2, 6 and 8, claiming that they were unnecessarily restrictive, not in accordance with
the effects of the subdivision, and unduly onerous. That appeal is identified by the
reference RMA 1214/99.
[9]

Another appeal to the Court was lodged on behalf of M J Simson, A J

Simson and J A Carr, Trustees of the Simson Family Trust, owners of the adjoining
land to the west; and K P Anderson, owner of adjoining land to the north. By their
appeal they sought (first) that consent be refused, or (secondly) if it is to be granted,
that the conditions be amended in accordance with their submissions on the
application. That appeal is identified by the reference RMA 1218/99.
[10]

By common consent, the two appeals were heard together.

[11]

The proposed subdivision presented on behalf of the Munros at the appeal

hearing was in the form that was the subject of the original application. Since then,
the Munros have offered to give to the owners of the adjoining land to the west (the
Simson Family Trust) a piece of the land near the boundary of that lot, referred to
variously as Area X, or "the elbow", to give them security against future buildings
on that area impairing sea views from the main residence on the Simson land.
[12]

On behalf of the Munros it was urged that the two subdivisions applied for in

June 1999 should be viewed as a package, with benefits to the community from
preservation of indigenous flora and fauna (from the transfer of the 226-hectare
block to be an addition to the Mataitai State forest stewardship area, and protection
by conservation covenant of 34 hectares of native bush on the subject land adjoining
the forest).
[13]

A further element of the Munros' case was their claim that they would be

entitled to subdivide to create two lots in the 34-hectare area of native bush. They
urged that it would be more practicable to preserve that area by the proposed
conservation covenant, and provide the three proposed rural-residential lots instead.

;:
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It was acknowledged that the Manukau district plan does not provide for transferable
development rights, as some other district plans do.
The land and its environment

The subject land

[14]

The 123-hectare block ofland the subject of the proposed subdivision is long

and irregular in shape, rising from flat land adjacent to Townsend Road.

The

western third of the land is undulating, with relatively easy grades and contours.
Beyond that the land rises steeply up a spur to a ridge. The eastern and southern part
of the property is elevated, with views across Tamaki Strait to Waiheke Island.
[15]

The lower land is in pasture and is leased to the owner of the adjoining farm

to the east, Mr Anderson. There is about 5 hectares of wetland in the valley. There
is an area of about 10 hectares planted in lusitanica trees. The vegetation on the
ridge tops is generally in grass, and is leased to a farmer for grazing, but the steep
valley sides are covered by native forest. In all there is about 49 hectares in native
bush, of which about 34 hectares adjoining the conservation area is fenced to exclude
stock. The remainder of the native bush is not fenced, and is used by stock to gain
access to water in the valleys.
[16]

The lower land where the rural-residential lots are proposed is better class

land (Class IDe4) suitable for a range of horticultural crops, but having high potential
for erosion. The land in the southern elevated area is steep and relatively infertile.

The locality

[17]

Immediately to the north-west of the subject land there is the I-hectare rural-

residential block occupied by the Munros. Further to the north and east there is a
248-hectare property owned and farmed by Mr Anderson.

There is an existing

dwelling on the lower part of that property, near the road. Mr Anderson intends to
construct a new dwelling on the property in an elevated position, commanding
coastal and rural views.
[18]

To the south and west of the subject land there is the 292-hectare property

owned by the Simson Family Trust and occupied by the Simson Family. At the
northern end of that property (about 50 metres from the Munros' rural-residential lot)
there are two dwellings, shearers' quarters, and farm buildings. There is also a more
4
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substantial dwelling on an elevated knoll about 1 kilometre to the south-east, and
about 50 metres from the common boundary wi!h the subject land.

Near that

dwelling (and close to the boundary of the subject land) there is an arena developed
by the Simsons for Mrs Simson's business of breeding and training horses,
principally for dressage.
[19]

The local area has a predominantly large-lot rural character. However in the

general locality between Clevedon and Kawakawa Bay, many properties have been
subdivided over the past 30 years to provide retirement homes for fanners, and ruralresidential blocks. In particular the area near the coast from Kauri Bay to Waitawa
Bay has become established as a rural-residential area. Some of those lots are long
established, and a number are the results of partitions of land authorised by the
Maori Land Court. In addition there are a number of farm-workers' cottages, farmmanagers' dwellings, and former shearers' quarters which are occupied as dwellings.

Considerations

[20]

The process of considering a resource consent application is described

In

section 104(1) of the Act. We quote material parts of that subsection104. Matters to be considered- (1) Subject to Part If, when considering an
application for a resource consent and any submissions received, the consent
authority shall have regard to(a) Any actual and potential effects on the environment ofallowing the activity; and
(c) Any relevant ... regional policy statement ...,. and
(d) Any relevant objectives, policies, rules, or other provisions of a plan or
proposed plan; and
(i) Any other matters the consent authority considers relevant and reasonably
necessary to determine the application.

[21]

The effect of the introductory phrase "Subject to Part Il ...." is that the

direction to have regard to the listed matters is to yield to any conflicting content in
Part

n.

In this case no party contended that having regard to such of the listed

matters as are relevant to the case would conflict with any content of Part Il, and we
are not aware of any conflict. Accordingly we proceed to have regard to the relevant
matters listed.

5
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Environmental effects
[22]

We start by identifying and having regard to any actual and potential effects

on the environment of the proposed subdivision.
[23]

We assume that the subdivision would have actual or potential positive

effects for the Munros and their sons, in enabling them to provide for what they
perceive to be their social and economic well-being.
[24]

Another positive effect would be the protection from felling or damage of an

area of about 34 hectares of native bush, which would be the subject of covenant.

Loss ofproductive land

[25]

It was the case for the opponents that a significant effect of the proposed

subdivision would be loss of productive land, making the remaining lot of
110 hectares less sustainable as a farming enterprise, citing 0 'Connor v Waipa
District Council.! The opponents would be willing to purchase the land at current

market value, to add it to their existing farm holdings. They refuted suggestions that
the rural-residential lots could be used for horticulture, because of their slopes and
vulnerability to erosion.
[26]

The planning consultant called by the opponents, Mr B W Putt, gave the

opinions that creating the rural-residential lots cannot be encouraging innovative
farming activities (an objective of the operative district plan) without first revealing
what those activities might be; and that an innovative approach would see the
productive land retained, with any rural-residential activity being undertaken on the
high rear land in conjunction with revegetation and land retirement improvements.
He considered that this would provide for retention of the productive capacity of the
land, but by the proposed subdivision the available productive land would be
"marginalised to some hobby farm purpose," and would be unlikely to be utilised or
made available for agricultural purposes.
[27]

Mr Putt added that the subdivision could detrimentally affect full-time

farming activities on adjoining properties through reverse sensitivity conflicts.

It was the case for the Munros that the subdivision would provide
opportunities for production from the land to increase, depending on the activities
[28]

the new owners choose to carry on. Their planning consultant, Mr J C Stewart,
observed that the fact that the rural-residential lots are on better quality land on the
property makes it more likely that more intensive and efficient use of the land may
result. He estimated that the amount of land taken out of production for four house
sites would be in the order of 1000 square metres to 1500 square metres.

It was the Council's case that the versatility of the soil would be largely
retained, in that a house, access and farm buildings would occupy only a small
proportion of a 4-hectare lot. Most of each of the lots would remain available for
productive use, which might include horticultural activities. The Council contended
that the steepness of the land constrains its use for pastoral farming anyway.
[29]

[30]

Having considered the evidence on this topic, we have concluded that much

of it is conjectural. We are not persuaded that the contours of the proposed ruralresidential lots preclude their use for production, if that is what the owners for the
time being choose. We do not accept that use of those lots would necessarily be
confined to what Mr Putt described as "marginalised to some hobby farm purpose",
if by that he meant not realising the productivity of the land. It is also possible that
one or more of them may be devoted to intensive production, but that is also a matter
of speculation.

The remaining 110 hectares would continue to be suitable for

grazing by neighbours, as it is now.
[31]

The only finding we can make in this regard is that the claim of a significant

adverse effect on the environment of allowing the subdivision has not been made
out.

Loss ofviews

[32]

It was the case for the opponents that likely development of the rural-

residential lots with dwellings and outbuildings would adversely affect the views of
the sea and intermediate rural areas obtained from the new Simson dwelling and the
intended new Anderson dwelling.
[33]

It was the Council's case that any effects on views would be mitigated by the

combination of the distances of Lots 1 and 2 from the Simson house, by the building
height condition, by not consenting to Lot 3, and to the requirement for a

\'-:"
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landscaping plan. Mr Simson would not agree that those measures would reduce the
visual impact.
[34]

The Council also submitted that there is no entitlement to protection of

views, citing the Planning Tribunal decision in Body Corporate 97010 v Auckland
City Council. 2 It maintained that effects on views should not be considered as such,

but acknowledged that they could be considered more generally in the context of
effects on amenity values and landscape.
[35]

From the evidence we find that a house on higher ground on proposed Lot 3

would be visible from the front of the new Simson dwelling in the direction in which
there is a view across country and Tamaki Strait to Waiheke Island. We also find
that because of the lie of the land, houses on possible sites on Lots 1 and 2 would not
be fully visible from that vantage point, and would not be significant elements in the
VIew.

[36]

Although houses on Lots 2 and 3 would be visible from the site of the

proposed new Anderson dwelling, we find that they would be at such a distance that
they would not be significant elements in the view from that position.

Rural character and amenity values

[37]

The opponents also asserted that there would be adverse effects on the

environment of allowing the subdivision because it would increase the density of
settlement in the valley from open farming character to another rural-residential
locality, with resulting impact on their own farming activities.
[38]

Mr Putt gave the opinion that the subdivision does not maintain the

environmental qualities of the site, and observed that the more intensive residential
outcome of the proposal would not be discreetly located in the landscape but located
in the most open and visible parts of the site. He considered that it would not be in
keeping with the large farm rural character that prevails in the vicinity, but would
change the rural character to one of greater residential intensity. In particular the
location of the proposed rural-residential lots close to the existing Simson and future
Anderson residences meant that those properties would be adversely affected in a
very direct and unavoidable manner by the emerging density. Even if Lot 3 is not

I
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created, the witness considered that Lots 1 and 2 would create the same adverse
effect due to their grouping and proximity to the Simson boundary.
[39]

The planning consultant called on behalf of the Council, Mr G L Power, gave

the opinion that the establishment of four dwellings and associated buildings in close
proximity to the Simson house and the proposed Anderson house would adversely
affect the rural amenity values of the area, particularly in terms of noise of motor
vehicles and general household noise. He acknowledged that noise from Lots 1 and
2 would be attenuated by separating ridgelines and distance, and would have only
minor effect. Mr Power considered that the effect of buildings on Lot 3 would be
more than minor.
[40]

Mr Stewart gave the opinion that the location of more buildings, in the

general vicinity of existing buildings, and below the steep land behind, would not be
out of character with what exists now. He observed that the visual catchment of the
area contains several large houses that are quite prominent, and a collection of
buildings on the Simson property adjacent to the Munros' own house (the farm
manager's house, a farm worker's house and shearers' quarters). The witness gave
the opinion that if the result of the subdivision is more intensive activities such as
horticulture, that would add to the rural character by adding diversity. He concluded
that the overall character of the area would not change, and that development of the
subdivided sites on the lower land would reinforce the existing character rather than
adversely affect it, and preserve the amenity values.
[41]

In our understanding, this question is one of degree. The existing character

of the lower part of the land, near Townsend Road, is one of rural settlement. There
are dwellings and outbuildings on the Simson and Anderson properties as well as the
Munros'. There are other houses nearby. The potential four more dwellings and
further outbuildings on the lots created by the subdivision would be a significant
increase in that character of rural settlement.
proposed by Mr Anderson.

So would the additional dwelling

The character of the locality is in change, and the

subdivision would provide potential for more.
[42]

However even though the subdivision would provide potential for further

change to the rural character of the area, it would not necessary result in adverse
impact on the amenity values of the area. This is not a remote locality where the
sight of a dwelling deprives one of a sense of solitude. Nor would the buildings and
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activity on the rural-residential lots necessarily deprive the locality of coherence as a
rural neighbourhood.
[43]

In short, we find that allowing the subdivision would be likely to result in

some adverse effect on the rural character of the locality, but not necessarily on its
amenity values.

Traffic and access
[44]

A further adverse effect asserted by the opponents was the upkeep of the

southern end of Townsend Road, beyond the first 325 metres which is public road.
The remainder is of course not maintained by the City Council, but by co-operation
among the neighbours who use it, the Simsons and the Munros. The opponents
expressed concern that increased traffic generated by occupiers of the three ruralresidential lots that would be created by the subdivision would have an adverse
effect on up keep of that section of the road.
[45]

Mr Simson testified that increased traffic of the nature contemplated if the

subdivision proceeds would cause significant deterioration of the roadway, and
increased hazard to stock movements.
[46]

It was the Council's case that the existing road would be able to cope with

the increase in traffic that might be expected from the proposed subdivision, and that
any effect would be minor.
[47]

We accept that, and consider that the concerns expressed by Mr Simson were

overstated. We set aside (as beyond the Environment Court jurisdiction) any private
law questions arising from use of private land that may be subject to rights of way.
We have not been persuaded that there would be any actual or potential effect on the
environment of allowing the subdivision in respect of additional traffic generated by
use of three rural-residential lots.

Noise disturbance ofhorses
[48]

The opponents also claimed that likely activities on the new rural-residential

lots would disturb the horse breeding and training activities carried on by
Mrs Simson, including the area of the arena, and the breeding activities carried on by

10'
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Mr Anderson. They also asserted that horse training involves creating quite a lot of
noise that may be annoying to neighbours.
[49]

Mr Simson testified that pedigree animals are sensitive, and the breeding,

breaking-in and training programmes need to be undertaken in a quiet, peaceful,
calm environment. He claimed that the significant increase in residential activity
close to the riding arena would significantly detract from the amenities of the
neighbourhood necessary for that purpose.

He explained that normal household

activity such as children playing on bicycles, lawn mowers starting, and other
disturbances would "spook" the horses.
(50]

Mr Simson also gave evidence that neighbouring households could find the

training of horses extremely annoying with instructors yelling in loud voices, and
other intensive activity that could be very annoying and disturbing to occupants of
adjoining houses.
(51]

Ms L K Hill, called on behalf of the opponents, deposed to having long

experience with dressage.

She testified that when training young horses it is

desirable to have no outside distractions, and far preferable to have a quiet
environment for initial training, with distraction introduced gradually in training.
The witness observed that if one endeavours to school horses in close proximity to
neighbours, one cannot control the environment or the risk of disturbance.
(52]

It was the Council's case that there is no basis for supposing that noise

generated by activities on the lots created by the subdivision would be objectionable,
and that the principle of reverse sensitivity should not be applied to the Simsons,
who had chosen to locate their horse training arena near the boundary with the
Munros' land.

It also maintained that in rural areas, people have to accept

unavoidable noises associated with routine rural activities.
[53]

We find that there is potential for activities on the proposed rural-residential

lots to generate noise that may disturb horse training activities on the Simson
property.

We also accept that horse training and other activities on the Simson

property have the potential to generate noise that may disturb activities on the ruralresidential lots. In addition, we accept as a balanced position that expressed on
behalf of the Council that in rural areas, occupiers have to accept unavoidable noises
&. S't.M Or: If"
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farming cattle or sheep on larger properties, training dressage horses, and smallfarming activities on rural-residential lots, have all to exercise some restraint in
activities that might disturb neighbours, and tolerance of disturbance from restrained
and reasonable activities of neighbours.
[54]

In that context, we have no basis for finding that there would be any

significant effect on the environment of allowing the subdivision in respect of noise
disturbance of the Simson's horse training and dressage activities.

Relevant planning instruments

[55]

The relevant planning instruments are the Auckland Regional Policy

Statement, the operative transitional City of Manukau district plan, and the proposed
City of Manukau district plan. As the proposed district plan will have been prepared
so as not to be inconsistent with the regional policy statement.' and the relevant
contents have reached the stage where they are beyond challenge, it is its provisions
that deserve more attention. However consent is required under the transitional
district plan as wel1. 4

Regional policy statement

[56]

The Auckland Regional Policy Statement contains strategic objectives and

policies that provide a general basis for district plans within the region. We quote
those that are particularly relevant.
[57]

Strategic objectives
2.5.1-3
To protect the soil resources, amenity values, rural character, landscape values ...
of rural areas from the regionally Significant effects of inappropriate subdivision,
use or development
2.5.1-5
To protect the intrinsic values of the region's natural resource base, and to make
appropriate provision for the avoidance, remediation, or mitigation of adverse
effects on the Region's environment, including the identification of Significant
natural features and landscapes, and areas ofsignificant indigenous vegetation and
habitat, and protection of these from inappropriate subdivision, use and
development.

I
[58]

Strategic policies:
2.5.2-4
Countryside living is to be subject to constraints as to location, scale, and extent so
as to avoid. remedy or mitigate adverse effects.

2.5.2-5
The subdivision, use and development ofrural land is to be managed so as that:
the life supporting capacity ofrural soils is safeguarded so far as is practicable;
the ability ofrural resources to meet the needs offuture generations is maintained;
future options to accommodate urban development are not prematurely foreclosed
or compromised;
significant adverse effects on the environment, including effects on the rural
character of rural areas and on regionally Significant environmental values, are
avoided; and where avoidance is not practicable, adverse effects are remedied or
mitigated;

2.6.4 Policy: Rural Areas
1. The use, development and protection of natural and physical resources and the
subdivision of land in the rural parts of the Region (except as provided by Policy
2.6.1-3) is to be managed in an integrated manner, that:
• gives effect to Part II ofthe RM Act;
•
is consistent with the Strategic Direction and with the relevant provisions of
Chapters 3 to 18 inclusive ofthis RPS;
•
takes account ofand makes appropriate provision for the following matters:
(i) The avoidance of significant adverse effects (including cumulative adverse
effects) on:
(a) the environmental values protected by defined limits to metropolitan
Auckland and defined limits to rural or coastal settlements
(e) the rural character ofthe region.
Where significant adverse effects cannot be avoided they shall be remedied
or mitigated.
(v) Avoidance of conflicts between incompatible activities.
cannot be avoided they shall be remedied or mitigated.

Where such conflicts

(vii) Minimising the loss of versatility and productive potential of soil resources.
Where it is necessary for the better achievement of the purposes of the RM Act to
compromise the versatility and/or productivity of the soil resource, the greatest
protection shall be given to the most versatile soils.

[59]

Policy 2.6.4.1, just quoted, contains a reference to Policy 2.6.1-3. The latter

largely repeats the provisions of Policy 2.6.4.1. It recognises that countryside living
may be provided for in suitable locations, provided it is consistent with the Strategic
Direction and Policies. It requires that it make provision for the avoidance of
significant adverse effects, including conflict where practicable with other
incompatible activities, and minimising the loss of versatility and productive
potential of soil resources.
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Operative (transitional) district plan

[60]

By the operative (transitional) district plan, the land is in the Rural I zone.

We quote the zone statement for that zone12.3.1 RURAL 1 ZONE
12.3.1.1 Zone Statement
The Rural J zone is the general farming zone of the City. Its purpose is primarily
to provide for the variety offarming activities being carried out in the City. Most of
the land within this zone is not of high value for food production but significant
areas ofhigh quality soils do exist in the zone.
A wide range of uses are permitted within the zone providing for the various
farming activities ofthe area, the needs ofthe rural population and the needs ofthe
urban population for recreation and enjoyment of the countryside in their leisure
time. In addition to farming and related activities, permitted uses include certain
rural industries and services, community activities, tourist and recreational
activities and quarrying.
The demand for smallholdings, hobby farms or part-time farming blocks is in a
large measure met within the Rural 2 (Smallholdings) zone. There are various
provisions however within the Rural J zone which also cater for such purposes and
for a limited range of residential demands. Such uses are catered for by carefully
controlled provisions within the ordinances and by virtue of the already relatively
fragmented nature ofland holdings within rural Manukau.
The subdivision of land for farming purposes within the Rural J zone will be
considered on the basis of either useable area or independent farm unit criteria.
The restrictions on subdivision that are detailed within the zone are intended to
prevent sporadic development, promote the productive use of rural land and reflect
the existing and proposed public services provided within the city.

[61]

The following objectives and policies of the transitional district plan are

relevant Objective 12.2.1
To avoid unnecessary encroachment of urban uses into permanent rural areas; and
into those areas zoned for planned future urban development, until such time as
development thereofis appropriate.
Policy 12.2.1.1
Land uses will be controlled in such a way as to avoid undue pressure from other
land uses being placed on farming activities in the rural area.
Policy 12.2.1.2
The Council will foster the wise management of all the physical resources of the
district.
Objective 12.2.5
To promote policies which allow for the productive use of the land, encourage
innovative farming activities and reflect the present land use and community
attitudes in the rural area.
Objective 12.2.6
To prevent sporadic urban subdivision for part-time farming purposes in the rural
area.
Policy 12.2.6.1
Subdivision for part-time farming purposes will be limited to areas zoned Rural 2
so as to provide for such activities in a way which will not detrimentally affect fulltime farming m the district.
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[62]

Rule l2.5.2.l(a)(i) requires a mmimum area of 120 hectares for a pastoral

farm unit. As none of the rural residential lots has an area of 120 hectares, and as the
balance lot of the proposed subdivision would have an area of 110 hectares, the
subdivision does not comply.

Proposed district plan
[63]

In describing the resource management issues of the rural area, the proposed

district plan contains the following passages relevant to this case-i
The rural character can be attributed in part to a small number of buildings which
are scattered, rather than densely grouped, in the area. Building development is
generally limited to farm buildings and household units on farming sites. The rural
character is also formed by the activities which take place. These are primarily
farming activities with the presence of vegetation associated with farming, such as
pasture, crops and shelter belts. This generally results in a sense of open space
with outlooks and views to the distance which are unimpeded by buildings.
A number ofother effects ofactivities can impact on the amenity values of an area
and alter its pleasantness and even impact on the health of residents. Noise is one
ofthese effects, and difficulties can arise where noise from rural activities such as
farming impacts on other activities such as countryside living ...
A factor impacting on rural character, landscape quality and amenity values is the
density ofactivity which occurs. While this issue has a landscape component, it is
also broader because the closeness ofother dwellings or activities has an important
impact on people's sense ofamenity, particularly if the reason for living in the rural
area is to enjoy a sense ofopen space ...
While much of the rural area has a particular character and amenity values it is
also an area where the natural and physical resources are used to sustain economic
activity such as farming, forestry and quarrying. These activities in fact contribute
to that character. There will be effects which some residents may find
objectionable, but which are consistent with normal rural practise [sic}, and which
it would therefore be unreasonable or impossible to mitigate. ...
The rural character, landscape quality and amenity values of the rural area may
also be subject to change as such activities go about their business and respond to
changing economic circumstances. For example, the development of horticulture
with frames for supporting crops and shelter belts can all dramatically change the
appearance ofthe landscape, particularly if they replace pastoral farming.

[64]

Further relevant resource management issues are identified in the following

passagesFragmentation of the land through subdivision can lead to foreclosure of certain
land use options. The strong desire in the community to create opportunities for
countryside living results in the fragmentation of the land, thus reducing access to
the soil resource for activities requiring large lots. Conversely, if all land was held
in large lots the potential for land to be used would also be restricted because some
activities require small lots. It is therefore important to ensure that a mix of lot
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sizes is available so that the productive potential of the land and soil resources can
be realised. 6
The remaining areas of native bush in the City contribute to the landscape quality
and amenity value of the rural environment and play an important role in
maintaining slope stability. ..,
The role of native vegetation ." in mitigating the effects ofgreenhouse gases is also
important in a rural context, ... Trees act as carbon sinks and can therefore offset
the increase in carbon dioxide levels,

[65]

The proposed district plan contains the following objectives for rural areas

which are relevant to this caseObjective 12.3.1
To manage the rural land and soil resources in such a way that they:
(a) retain their productive potential, and
(b) minimise soil erosion.
Objective 12.3.2
To protect significant areas of indigenous vegetation and fauna occurring in the
rural area.
Objective 12.3.3
To protect and enhance the rural character and amenity values ofthe rural area.
Objective 12.3.4
To preserve and protect landscapes of outstanding value and maintain rural
landscape character and diversity.

[66]

We quote policies stated in the proposed plan relating to those objectives for

rural areas. Where relevant we also quote the explanation given for each.
Policy 12.4.1
The land and soil resource should remain in a title structure that enables a range of
activities to occur and operate in a way which efficiently and effectively utilises the
soil and land resources.
Explanation and Reasons
To sustainably manage the land and soil resources, the effects of subdivision need
to be considered. Control ofthe subdivision ofland is necessary to ensure that land
fragmentation does not occur in a manner which prevents the efficient and effective
use of resources. Excessive fragmentation of the land holdings and the subsequent
increase in financial value which generally occurs with the construction of
buildings can make this difficult to achieve.
Policy 12.4.2
Buildings, structures and activities in the rural area should not:
(a) compromise the future productive potential ofthe land and soil resources of the
City, particularly high quality soils.
[b) accentuate erosion.
Policy 12.4.3
Significant areas of indigenous vegetation which contribute to the rural character,
landscape quality and amenity values ofthe rural area should be retained.
Explanation and Reasons
The protection of remaining areas of indigenous vegetation contributes to the
achievement of the objectives on landscape and amenity values, and the protection
ofareas ofindigenous vegetation and fauna,
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Policy 12.4.4
Buildings, structures and activities should be designed. of a scale and sited in a
manner which complements the rural character ofthe. site and the cumulative effect
should not detract from the amenity values and rural character of the area.
Particularly they should not:
•
detract from the open space character;
•
dominate the site or area in scale, appearance or density;
• generate significant increases in traffic volumes.

[67]

The rural strategy records that three zones have been identified for

countryside living, so that (among other things) the productive potential of the soil
and land resource of the wider area is not compromised by buildings or
fragmentation, keeping the density of residential development relatively low in most
of the rural area, and helping to avoid conflict from the effects of primary production
on "countryside" residenta.'
[68]

Of the four rural zones, the subject land is in the Rural 1 zone, which allows

primary production activities such as farming, forestry and quarrying, and to ensure
the land-holding pattern is such that efficient and effective use of the resources can
be achieved, limited subdivision is possible for farming and other permitted
activities. 8
[69]

The permitted activities in the Rural 1 zone include fanning, production

forestry, greenhouses, a single household unit on rural-residential lots (including a
residual lot), accessory buildings for any permitted activity. However household
units on native-bush lots are controlled activities."
[70]

There are six categories of subdivision of land in the Rural 1 zone that are

controlled activities. The subdivision the subject of these proceedings does not
comply with the conditions for any of the six categories. Subdivision of land in that
zone that is not classified as a controlled activity is a noncomplying activity. ID
However because they were referred to in relation to this appeal, we refer to three of
those categories.
[71]

First, a subdivision creating lots greater than 12 hectares is a controlled

activity where the lots have a minimum net useable area of 12 hectares and where
there are two or more lots, an average net useable area of 16 hectares. Useable area

munro simson.doc (dfg)
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is defined (among other conditions) to comprise soil recognised as suitable for
horticulture and not steeper than 8 degrees.l '
[72]

Secondly, there is provision for subdivision creating rural-residential lots in

the range 0.15 to 2.0 hectares. The conditions of eligibility include that the existing
site must be 20 hectares or more and held in a separate title on 5 June 1989, that one
lot only will be approved for each 20-hectare minimum existing lot, and that for any
rural residential lot over 1 hectare, the parent lot remains at least 20 hectares. 12
[73]

Thirdly, there is provision for native-bush lots. As the Munros contended

that they would be entitled to a subdivision of part of the subject land, we quote the
text of the relevant conditions-Y
(i) The existing site must be 10 hectares or more in area and held in a separate
Certificate of Title on 5 June 1989.
(ii) One lot only shall be allowed under this rule for each existing site greater than
10 hectares and less than 40 hectares.
(iii) Two lots shall be allowed on existing sites of 40 hectares or more provided
that:
a) the lots are created from two discrete parcels ofnative bush on the site;
or
b) if the 2 lots are created from a single area of native bush on the site,
then the total area of bush protected by the two lots must exceed 20
hectares.
(iv) Each native-bush lot shall have a minimum size of I hectare excluding any
access strip or esplanade reserve except as required by iii)b.
(v) The native-bush lot shall contain native bush as defined in Chapter 18. The
area of native bush shall constitute at least 90 percent of the proposed native-bush
lot. Where possible, natural landforms including ridges and streams shall be the
basis ofa subdivisional pattern.
(vi) The native bush shall be protected by a suitable stock prooffence ...

(ix) The continued protection of the native bush within each native-bush lot created
shall be promoted by the owner entering into a binding covenant with and approved
by the Council not to destroy or damage the native bush on the site which the
Council considers should be preserved under and in accordance with a native bush
management plan ... The covenant so entered into by the owner shall be registered
as an encumbrance on the title to the land so as to run with the land and bind
successive owners ...
(x) At the time ofthe creation of a native-bush lot the Council will also require that
the owner will enter into a binding covenant along the lines outlined in clause (viii)
above ... for the remaining areas of native bush in excess of 3000 m2 on the parent
lot.

[74]

The rules also reserve to the Council control over the siting of a building

platform according to stated criteria.

18
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[75]

We quote the explanation and reasons given
. .

provisions-

In

the plan for the bush lot

14

The protection ofareas ofnative bush can be achieved by requiring the fencing and
covenanting of areas of native bush associated with allowing the creation of an
allotment. The controls on the size ofsite from which such lots can be created, and
the number of lots which can be created, will minimise the cumulative effects of the
activity on the environment.

Other relevant and necessary matters
[76]

Section 104(1)(i) calls for a consent authority to have regard to any other

matters it considers relevant and reasonably necessary to determine the application.
Several matters put forward by the parties in these proceedings could only fall into
this category. However we find that some of them are not relevant, and that it is not
reasonably necessary to have regard to them in determining the application. We
address them first.

Irrelevant and unnecessary matters
[77]

We now identify matters raised on the appeal that we set aside from

consideration in deciding it, and outline our reasons for doing so.
Matters personal to the applicants
[78]

First, Mr D C Munro testified that the Munro family had been associated

with land in the Clevedon district for over 140 years, and that for over 80 years this
block had been farmed by three generations of Munros. Other matters personal to
the applicants were the Munros' intention eventually to transfer the proposed ruralresidential lots to their sons, and evidence of Mr Munro' s army service, and other
contributions to the community by him.
[79]

Creditable as all those matters are, we are obliged to state that we should not

and will not allow them to influence our decision in these proceedings. Opportunity
to subdivide rural land should not be a reward for keeping land in a family for
generations, nor for exemplary public service. Applicants for subdivision with such
fine records can expect their proposals to be considered by reference to the
provisions of the Resource Management Act and instruments made under it in just
the same way as the same proposals would be considered if proferred by newcomers

19
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to the district, with no records of service to the public, and no descendants to provide
for.
[80J

Another point advanced for the Munros for allowing three rural-residential

lots rather than two (to correspond to the number of bush lots to which they claim to
be entitled) was that they have three sons, and wish eventually to transfer the ruralresidential lots to them.
[81 J

The opponents submitted that this is not relevant to the issues on the appeal,

which relate to a resource consent rather than a family arrangement. It was observed
that titles to lots created by subdivision are by definition capable of being alienated
from a family, whether by deliberate decision, death of the owner, or otherwise.
[82]

We accept that the fact that the Munros have three sons, and wish eventually

to give the rural residential lots to them, is a personal circumstance that is not
relevant to the exercise of the statutory discretion to grant or refuse resource consent.
The parties are entitled to the same decision as would be given if the applicants had
no children or other dependants they wished to benefit, or if they had even more
children they wished to provide for.
Extent of support

[83]

The Munros also sought to advance their case by citing approvals of the

proposed subdivision given by a number of other farmers in the locality, many of
whom have also given voluntary service to the community.
[84]

They may have felt encouraged to rely on that by Objective 12.2.5 of the

proposed district plan about adopting policies reflecting community attitudes in the
rural area. However those community attitudes are to be reflected in the district plan
itself, or by submissions on notified applications, so the attitudes are exposed to
questioning by reference to the statutory purpose.
[85J

Even if none of those who gave approval stood to gain from similar

subdivision himself or herself, it would not be appropriate for their approvals to
influence favourable decision of the application. By selecting a court as the appeal
forum, Parliament may be taken as intending that appeals should not be decided by a
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applied in an even-handed way, not favouring those who have local support over
those who do not.
Return for transferring bush land to public

[86]

Mr Munro testified to an earlier attempt to obtain agreement by which the

Munros would have given 220 to 240 hectares of native bush to the Department of
Conservation, the Department meeting the costs, and the Manukau City Council
consenting to three 1O-acre blocks at the front of the Munro land for the Munro sons,
bearing in mind that the Munros considered that they were entitled to two bush lots.
Understandably the Council had reservations about this proposal, and it did not
proceed further when the Munros were not able to obtain the approvals of the
Simsons and Mr Anderson.
[87]

Counsel for the opponents observed that the bush block would in any event

have been subject to protection; that in the end the transfer was a sale for
consideration, and there is no evidence that the amount of the consideration involved
any element of gift.
[88]

It is not for us to comment on the propriety of the arrangement originally

contemplated. But it is not appropriate either for us to take into account the failed
attempt to achieve it, in deciding the subdivision application the subject of these
proceedings.

We do not imply any criticism of the Munros when we hold that

resource consent should not be able to be bought by payment of money to public
authorities, nor by gifts in kind, no matter how well-intentioned.
Munros' history of subdivisions and "creep effect"

[89]

Counsel for the opponents urged the Court to note that this is effectively the

third application for subdivision of this land in ten years, so that what was once a
650-hectare farm held by the Munros has been progressively reduced to 123.5
hectares, and the present proposal would leave a residue of 109.05 hectares of the
least fertile land of the original holding. Counsel contended that this is an example
of the "creep effect" of successive subdivisions referred to with disapproval by
Justice Chambers in the Arrigato case,15 and submitted that it raises a strong
possibility of future resubdivision of, or non-complying activity on the remaining
land.
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[90]

The context of the passage in Justice Chambers's judgment in Arrigato was

the Bayley baseline. The "creep effect" was described by Justice Chambers in this
wayAn applicant could first seek resource consent for a minor subdivision. Having got
that, it could then apply again for a more extensive subdivision. Compared with the
first, for which it now had resource consent, the adverse effects of the more major
subdivision might be minor. The more extensive subdivision, however, if compared
with existing development or with the plan might not have gained consent.

[91]

The Bayley baseline has now been explained by the Court of Appeal in Smith

Chilcott v Auckland City Council. 16 A consent authority considering whether to

grant resource consent for a non-complying activity is obliged to make a comparison
of the environmental effects of the non-complying activity with the environmental
effects of activity on the site permitted by the district plan, but which is not fanciful.
[92]

The Court of Appeal's formulations of the baseline test in Bayley, and in

Smith Chilcott, do not call for the consent authority to compare the effects of a

proposal with the effects of exercising an extant resource consent in respect of the
site. We infer that the comparison which a consent authority is obliged to make is
with the environmental effects of permitted activities as that term is defined (if not
fanciful), but does not extend to the environmental effects of activities for which
resource consent has been granted and remains extant (whether exercised or not).
[93]

Of course none of that precludes a consent authority from considering the

current position: in this case, the cadastral boundaries created by previous
subdivisions of the land. But doing that is not an application of the baseline test
which a consent authority is obliged to make by the Court of Appeal judgments in
Bay/ey and Smith Chi/colt. It is simply part of the relevant context in which a

resource consent application has to be decided.
[94]

Therefore we hold that the fact that the Munros have obtained consents for

previous subdivisions is not relevant to application of the Bayley baseline test. We
have to presume that the previous subdivisions were properly approved in the light
of the legislation then applicable. We hold that the applications for them are not a
relevant consideration in deciding this application.
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Quasi-transferable development rights

[95]

We have already mentioned that one of the grounds advanced for the Munros

was their claim that according to the proposed district plan they would be entitled to
create two native-bush lots anyway.

They did not assert that the proposed

subdivision would comply with the conditions for creating native-bush lots, and
acknowledged that the plan does not create transferable development rights.
[96]

Counsel for the opponents reminded us that although the Manukau district

plan does not provide for transferable development rights, other district plans do.
Counsel submitted that the Court should be slow to interfere with the decision of the
Manukau City Council not to make provision for transferable development rights in
its district plan.
[97]

In these proceedings it is appropriate for the Court to accept and respect the

City Council's choice not to provide for transferable development rights, and we do
so. However the Munros did not claim to be entitled to consent to the proposed
subdivision on the basis of transfer of their rights to native-bush lots. Rather, they
advanced their claim to be entitled to create two native-bush lots as a ground for
seeking consent to create the proposed three rural-residential lots instead -not of
right, but as an acknowledged non-complying activity.
[98]

In summary, the Court is not asked to consider the proposed subdivision as

being of right (to the extent of two lots) by transfer of an entitlement to two nativebush lots. However we can consider the claim to be entitled to two native-bush lots
as a ground of the application, a matter going to the exercise of the discretion to
grant or refuse consent.

Relevant and necessary matters

Entitlement to bush lots

[99]

There was an issue between the parties whether the Munros were entitled to

two native-bush lots. That issue turned on whether the condition was fulfilled that
the land was held in a separate Certificate of Title on 5 June 1989. 17 The opponents
maintained that because some of the land held in the Munros' certificate of title on
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that day had subsequently been alienated following the subdivision

111

1992, the

condition cannot be fulfilled.
[lOO] A copy of the relevant Certificate of Title 546/159 was produced. It was
issued on 23 January 1932, for an area of 1600 acres, and is endorsed with the Land
Registry conversion to 647.4969 hectares. That was the area of land to which that
title applied on 5 June 1989, the registered proprietors being the Munros.

On

27 August 1992 the title was part cancelled as to Lots 1 and 2 DP 151401, for which
new certificates of title were issued. However Certificate of Title 546/159 remained
in existence for the remainder of the land, the subject of the present application,
when the present subdivision application was made. It was cancelled on 22 May
2000 when a new title was issued following the transaction with the Department of
Conservation.
[101] From that there is no doubt that the existing site was held in a Certificate of
Title on 5 June 1989. Was it a separate certificate of title within the intention of the
rule?
[102] There is room for different understandings of what was intended by
stipulating that "The existing site must be ... held in a separate Certificate of Title on
5 June 1989." One possibility is to preclude subdivision of native-bush lots from a
piece of land from which other land had been alienated since that day. Another
possibility is to preclude subdivision of land that was on that day held in more than
one certificate of title. Neither possibility seems inherently more likely than the
other.
[103] Despite the abundance of explanatory material in the proposed district plan,
we have not found (and were not referred to) any explanation of that condition which
would assist in construing it. We observe that the rule for subdivision of ruralresidential lots in the Rural 1 zone contains a similar condition, but we have found
no explanation of that either.
[104] We apprehend that the provision for subdivision to create native-bush lots is
intended to implement Objective 12.3.2 and Policy 12.4.3, and to address the
resource management issue about native bush. We are not able to understand how
any of them is advanced by excluding from consideration subdivision of native bush
on land from which other parts may have been alienated since a historic date the
significance of which is not apparent. But neither can we understand how preventing
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creation of native-bush lots from land which on that day was partly in one title and
partly in another would serve the stated goals.
[105] If it had been intended to exclude subdivision of native-bush lots from a
piece of land from which other land had been alienated since that day, that could
have been made clear by words such as " ... all the land held in a separate Certificate
of Title on 5 June 1989."

By comparison, an intention (however justified) to

preclude subdivision from land that was in more than one title on that day could have
been shown by using the word single rather than separate.
[106] It is of course for the Council to make its own rules. But they have to be
rules to implement the policies for attaining the objectives and policies of the district
plan. IS

In the absence of any such indication that it was intended to preclude

subdivision of native-bush lots from a piece of land from which part has been
alienated since the day mentioned, we hold that the other possible understanding is
the more probable.
[107] We therefore find that the land the subject of the present subdivision
application was held in a separate Certificate of Title on 5 June 1989, and qualifies
for consideration ofa subdivision to create native-bush lots under rule 12.15.1.3.1 of
the proposed district plan.
[108] However we also find (and this was not in dispute) that the present
subdivision does not qualify for consent under the native-bush lot rule, because the
rural-residential lots that would be created do not contain native bush. The native
bush is on higher ground, more than a kilometre from them. Even so, we have
regard to the Munros' entitlement to a subdivision to create two native-bush lots,
instead of which they seek three rural-residential lots.
BayleY/Smith Chilcott baseline test

[109] The Court is obliged to compare the effects of the proposal with those of
hypothetical activity on the subject land (not being fanciful) that can be carried on as
of right under the district plan. 19
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[110] In paragraph 69 we mentioned some of the permitted activities provided by
the proposed district plan in the Rural 1 zone.
[111] Regarding the claimed adverse effect of loss of productive land, any kind of
farming is a permitted activity in the zone.

There is no basis for finding that

allowing the subdivision would have any adverse effect on environment from the
activity carried out on the rural-residential lots that would not be generated by use of
the same land without subdivision.
[112] Concerning loss of views, it is not fanciful to suppose that parts of the subject
land might be planted in production forest that might obscure the views presently
available from the Simson home. Nor is it fanciful to consider the possibility of a
dwelling, or accessory building, on part of the land where it would be in that view,
and in the view from the site for the Andersons' proposed new dwelling. The same
effect might also follow from planting of orchard trees, such as olives.
[113] Greenhouses might generate as much traffic as three rural-residential lots,
and farming and forestry activities might well generate noise that does not infringe
the district plan limits but disturb the Simsons' horse training activities.
[114] In short, from comparison with hypothetical activities permitted of right and
that are not fanciful, we find that the effects on the environment of allowing the
proposed subdivision are minor, not significant.

Conditions for consent to non-complying activity

[115] Section 105(2A) prescribes conditions for consent to a non-complying
activityNotwithstanding any decision made under section 94(2)(a), a consent authority
must not grant a resource consent for a non-complying activity unless it is satisfied
that(a)
The adverse effects on the environment (other than any effect to which
section 104 (6) applies) will be minor; or
(b)
The application is for an activity which will not be contrary to the
objectives and policies of, (i) Where there is only a relevant plan, the relevant plan; or
(h) Where there is only a relevant proposed plan, the relevant proposed
plan; or
(iii) Where there is a relevant plan and a relevant proposed plan, either the
relevant plan or the relevant proposed plan.
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[116] The conditions prescribed in paragraphs (a) and (b) are alternatives.
respect of the condition stated in paragraph (a),

w~

In

have already given our finding

that the adverse effects on the environment of the proposed subdivision would be
minor. We are so satisfied. That condition of the power to grant consent to a noncomplying activity is fulfilled.
[117] In respect of the condition stated in paragraph (b), as there is both an
operative district plan and a proposed district plan, consideration is given to the
objectives and policies of both.
[118] Of the objectives and policies of the operative district plan to which we were
referred (and which we quoted earlier in this decision) the only one to which the
subdivision might be contrary is Policy 12.2.6.1 that subdivision for part-time
farming will be limited to the Rural 2 zone. Of course that is why the subdivision is
a non-complying activity in respect of the operative district plan.
[119] However the Council's policies have developed since the operative district
plan was prepared (in the former regime). Although the proposed district plan states
objectives and policies for retaining productive potential and enhancing rural
character and amenity values, it also states a policy of retaining indigenous

In general that policy is implemented by (among other things) the
provision for native-bush lots.
vegetation.

[120] To give a coherent meaning to the proposed district plan as a whole, the
objectives and policies about productive potential and rural character and amenity
values have to be read together with the policy about indigenous vegetation.
Therefore we do not understand that a subdivision to protect a significant area of
indigenous vegetation is to be treated as contrary to the objectives and policies about
productive potential and rural character and amenity. In any event, for the reasons
already stated, we do not find that the proposed subdivision would be contrary to
those objectives and policies.
[121] Accordingly we conclude that the condition set by paragraph (a) is met; and
that the condition set by paragraph (b) is met in respect of the proposed district plan,
but not in respect of the operative district plan.

However as the conditions in

paragraphs (a) and (b) are in the alternative, we find that the threshold is passed, and

~~L~ tha~ ~he Court has authority to grant consent to the subdivision as a non-complying
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Judgment
[122]

We have now to make a judgment whether to grant or refuse consent to the

subdivision.i"

The judgment has to be made for the purpose of the Resource

Management Act, to promote the sustainable management of natural and physical
resources, as described in Part II of the Act In particular cases the various elements
in the concept of sustainable management can be inconsistent with one another, so
none of them is given absolute importance over the others.
[123] There is a thread of common intention through the regional policy statement
and the objectives and policies of the operative and district plan of protecting the
productive potential of rural land, and the rural character and landscape, by not
allowing fragmentation of rural land. Except where there are countervailing reasons,
that common thread (which responds to the directions in section 6 (b) and section
7(b), (c) and (f) of the Act) should prevail.
[124] However this case brings forward another important element in sustainable
management, the protection of areas

of significant indigenous vegetation.

Responding to the direction in section 6(c), the proposed district plan acknowledges
the importance of that, and states a policy of protecting remaining areas of
indigenous vegetation. For the implementation of that policy, the plan provides for
subdivisions creating native-bush lots.
[125]

The proposed district plan also recognises that there is scope for some

smaller lots in the rural area, providing a mixture of lot sizes so the productive
potential of the land and soil resources can be realised.
[126]

The Munros would be entitled to subdivide the subject land to create two

native-bush lots. However we accept that the shape and topography of the subject
land, and the position of the native bush on it, provide sound reasons for considering
a variation of the district plan provision by which the native bush would be protected
in a similar way, but the two lots created in a more convenient part of the land. To
that extent the intention of protecting native bush could be achieved in an
exceptional way, while minimising the adverse effects of creating lots where the
native bush is actually located. The smaller lots could be created where they would
contribute to a mixture of lot sizes on land of sufficient quality that its potential
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[127] In essence, although the proposal would not be justifiable in terms of the
avoidance of fragmentation, the combination of protecting native bush and
contributing a mixture of lot sizes on land of suitable quality leads us to the
conclusion that a subdivision creating Lots I and 2, and providing the assurances of
protection of the native bush stipulated by the conditions imposed by the respondent,
would serve the statutory purpose. The absence of significant adverse effects on the
environment, following consideration of the permitted activity baseline approach,
leads us not to accept the opponents' position of total opposition to any subdivision.
[128] By their appeal the Munros challenged the respondent's refusal to consent to
the creation of three rural-residential lots. That challenge was based, at least in part,
on their wish to transfer one lot to each of their three sons. We have given our
reason for not accepting the number of their sons as a basis for consenting to creation
of more lots than their native-bush lot entitlement. To do so would conflict with the
general theme of the planning instruments (reflecting section 6(b) of the Act) against
fragmentation of rural land.
[129] We accept the Council's submission that the sight of possible buildings is
significant more for any effect on rural character and amenity values than for any
deterioration in the value attributed to the view from a particular private vantage
point. Our attention was not brought to anything in the operative or proposed district
plans about protecting private views. Rather, the references in the proposed district
plan to outlooks and views are in the context of landscape and amenity values of
rural areas.
[130] The result of considering those factors is our judgment that consent should be
granted for the subdivision creating only two rural-residential lots (Lots 1 and 2 on
the Munros' plan).
Conditions

Condition 6 - building exclusion
[131] By their appeal the Munros sought cancellation of Condition 6, creating a
building exclusion zone on Lots 2 and 3.
[132] That Condition was imposed to protect the view from the Simsons' dwelling.
However the application of the permitted activity baseline approach leads us to
conclude that the condition is deprived of a foundation.
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[133] We understand the wish of the Commissioners to provide some moderation
of the effects of subdivision perceived by the Simsons, in the hope that there might
be some reconciliation between the neighbours.

However as these proceedings

show, that wish was not successful.
[134] We hold that the Simsons are not entitled to protection of their private view
in that way, and that the condition should be cancelled.

Condition 8 -landscaping

[135] Condition 8 required the Munros to carry out landscaping in accordance with
a plan to be approved following consultation with owners of adjoining land. The
Munros announced that they were prepared to give to the Simsons the piece of land
to be landscaped, but challenged the condition as being onerous and impracticable in
the long term, and contended that it should be cancelled. The Simsons declined to
accept the offer of the piece of land concerned.
[136] Clause (c) of the condition required that the owner of Lot 3 (which following
omission of the third rural-residential lot was the remainder lot) maintain the area
planted to the Council's satisfaction on a continuing basis.
[137] Like Condition 6, this condition evidently reflected an aspiration by the
Commissioners to moderate the perceived effect on the Simsons of the subdivision.
For the same reasons as in respect of Condition 6, we do not consider that the
imposition of a continuing obligation to maintain landscaping aspect is reasonable
and proportionate in the circumstances.

Without implying any criticism of the

Commissioners, we accept the Munros submission that it would be onerous and
impracticable in the long term. We will cancel Condition 8.

Determinations

[138] For those reasons, Appeal RMA 1214/99 is allowed to the extent only that
the respondent's decision is amended by cancelling Conditions 6 and 8; and is
otherwise disallowed.
[139] For the reasons given, Appeal RMA 1218/99 is disallowed.
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[140] To the extent indicated, the application is granted and consent is given to the
proposed subdivision to create two rural-residential. lots only, being Lot 1 (the same
as Lot 1 on the plan submitted with the application), and Lot 2 (being the land in
Lots 2 and 3 on the plan, amalgamated as one lot) and (save for the amendments to
the conditions stated in paragraph 137) the respondent's decision is confirmed.

Costs
[141] The question of costs is reserved.

DATED at AUCKLAND on I?,;(. August 2001.

For the Court:

D F G Sheppard
Environment Judge
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