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1. Summary 

From time to time, a building consent application will be received for building work that involves the 
creation of an opening of a wall in a building that is on a boundary, or the opening in a party wall 
between buildings on two or more allotments.  In some cases the proposal will involve providing 
some form of fire protection (i.e. installation of fire doors, fire curtain, sliding door, sprinklers, etc.) 
and in others, the proposal will involve the creation of an unprotected opening.   

 

2. Legislative requirements 

The Building Code requires that "other property" be protected from the effects of fire. The starting 
position is that (subject to the exceptions provided by s75 of the Building Act 2004) the Building 
Code does not allow an opening to be created between buildings on different allotments unless 
provision is made to ensure code compliance with respect to fire safety and structure.   
 
However, in appropriate circumstances the potential exists for the council to grant a building 
consent subject to a waiver or modification of the Building Code (refer s.67 of the Building Act), 
and in doing so the council may impose conditions that it considers appropriate (and which are 
reasonable and are linked to the purpose of the Building Act and Building Code). 
 
In all cases where openings are being created in existing buildings s112 of the Building Act 
(Alterations to existing buildings) will be relevant and must be considered. 
 
Ensuring that application is properly made 
Only an owner or an agent acting on the owners behalf can apply for a building consent.  Owner 
(as it relates to an application for a building consent) is broadly defined in s7 of the Building Act 
and includes the owner of the fee simple of the land and any person who has agreed in writing, 
whether conditionally or unconditionally, to purchase the land or any leasehold estate or interest in 
the land, or to take a lease of the land, and who is bound by the agreement because the 
agreement is still in force.   
 
Where an application is made involving the creation of an opening between buildings on different 
allotments there is the potential for more than one owner to be involved in the application.  In such 
cases a joint application can be processed, but it will be important to make sure that appropriate 
documentation is provided by the applicants confirming that both owners are jointly applying and 
that any agent(s) has/have authority to act for each or both, as the case may be.   
 
A careful examination of the property titles (and potentially related documents such as agreements 
for sale and purchase or agreement to lease) needs to be undertaken to determine whether the 
properties in question are owned by different legal entities and whether the applicant(s) fit(s) within 
the definition of an owner and has/have the right to make the application.  Where complex land 
holdings are involved assistance should be sought from the council’s in-house legal team. 
 
Openings protected by fire doors or other fire safety systems 
Where a proposed opening between buildings will be protected by a fire door then there should, in 
the majority of cases, be no need for any waiver from the Building Code.  The proposed fire door 
should be built in such a way that all of the structural and fire protection aspects of the Building 
Code are complied with, with respect to each building considered in isolation, and all buildings 
involved when they are considered together.  If another active or passive feature is proposed that 
provides protection to the opening a waiver may not be required where the proposal can be shown 
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to provide a level of protection that is at least equivalent to that of a compliant fire separation or fire 
door. 
 
The building consent application must be accompanied by a fire design summary identifying all 
relevant Building Code matters and how they will be satisfied by the proposed building work.  
 
In such cases, specified systems will frequently, if not always, be a part of the proposal.  Where 
specified systems are involved the applicant must make clear how the new fire door will be 
integrated into an existing specified system(s) or what new specified system(s) will be installed.  
Where specified systems are involved ongoing compliance will be able to be assessed through the 
annual inspection and building warrant of fitness regime. 
 
Openings not protected by fire doors and applicant is the fee simple owner of both 
allotments 
Where buildings are side-by-side on separate allotments in the same fee simple ownership and 
the fee simple owner applies for a building consent to create an unprotected opening between the 
neighbouring buildings a s75 (of the Building Act) certificate must be issued by the Council prior to 
a building consent being issued.   
 
Once a building consent that is subject to s75 certificate is issued then for the purpose of the 
Building Code the two buildings and allotments in question can be treated as if they were one 
building on one allotment for as long as the s75 certificate remains in place.   
 
Openings not protected and applicant is not the fee simple owner of both allotments 
The situation described above could be the result of a number of permutations of the “ownership” 
of two allotments including (but not necessarily limited to):  the applicants being different fee simple 
owners of each allotment who apply jointly; applicant is fee simple owner of one allotment and has 
a leasehold interest in the other allotment; both allotments are held in same or different fee simple 
ownership and the applicant has a lease(s) over both allotments.   
 
Where the buildings are side-by-side on separate allotments and the applicant(s) for a building 
consent is not the fee simple owner of both allotments the following actions are required: 

• The building consent application must be accompanied by a fire design summary 
identifying all relevant Building Code matters; 

• The applicant(s) must apply for a waiver of the Building Code as per section 67 of the 
Building Act to dispense with the requirement to install fire separations on the boundary of 
each building; and 

• A condition(s) must be included in the Building Consent requiring an encumbrance(s) - in 
favour of the council - to be prepared and registered on the appropriate title(s) as a first 
ranking charge that incorporates the following elements: 

o That the allotments in question be managed, occupied and dealt with as if they were 
one allotment. 

o That in the event that the allotments in question are no longer to be managed, 
occupied and dealt with as one allotment and/or there is a breach of any of the 
covenants contained in the encumbrance, the opening between the buildings on the 
two allotments will be closed and the reinstated separation will be appropriately fire 
rated and meet all relevant Building Code and other statutory requirements 
operative at the time of reinstatement (including any obligation to require a Building 
Consent). 

o That the encumbrance will bind current encumbrancers and their successors in title. 
o That the encumbrancer and their successors in title will not allow any of the 

following, except with the agreement of the council (which will not be unreasonably 
withheld): 
 Change in use (within the meaning of s115 of the Building Act) of the 

allotments. 
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 If the allotments are owned in common ownership, transfer the specified 
allotment except in conjunction with the other allotment(s). 

 Lease the specified allotment except in conjunction with the other 
allotment(s). 

 If a lease is in place, transfer of the allotment except in circumstances where 
the transferee takes the transfer of the allotment subject to the lease of the 
allotment. 

o Variation of the terms of any lease agreement over the relevant allotments. 
o The encumbrancer and their successors in title will indemnify and release Auckland 

Council from any and all liability arising out of, or in relation to, the grant of the 
waiver. 

o The encumbrancer and their successors in title will, by way of appropriate 
insurance, indemnify each other against property damage arising from the spread of 
fire across their common boundaries. 

 
Note:  The encumbrance needs to be registered on the certificate of title before the building 
consent is issued, alternatively a letter of undertaking from the applicant’s solicitor may be 
acceptable.  If an encumbrance is going to be registered on a leasehold title contact Legal 
Services for support and advice. 
 
 
3. Registration 

Should a building consent application need an encumbrance, forward any documentation, 
conditions, waivers, fire summaries including the owners contact details via internal mail to Legal 
Services who will prepare the memorandum of encumbrance. 

 
 
4. Waivers 

Should a waiver be approved, details of, and reasons for the approval of the waiver must be 
forwarded to the Ministry of Business Innovation and Employment. 

 
 
5. References 
New Zealand Building Code: clauses B1.1(c), B1.3.6(b) (structure and site works) and C1-C6 fire 
protection. 
 
Building Act 2004: sections 17 (all building work to comply with building code), 67 (building consent 
subject to waiver or modification of the building code), s.75 to 83 inclusive (construction of building 
on two or more allotments), and112 (alteration to existing buildings). 
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