
 
 

 

IN THE ENVIRONMENT COURT    ENV-2016-AKL-  
AT AUCKLAND 

 
 

 
IN THE MATTER of the Local Government (Auckland 

Transitional Provisions) Act 2010 
(LGATPA) and the Resource 
Management Act 1991 (RMA) 

 
AND 
 
IN THE MATTER of an appeal under section 156(1) of the 

LGATPA against a decision of the 
Auckland Council rejecting a 
recommendation of the Auckland 
Unitary Plan Independent Hearings 
Panel (Hearings Panel) on the 
proposed Auckland Unitary Plan 
(Proposed Plan) 

 
AND 
 
IN THE MATTER of Proposed Plan Hearing Topic(s):  

(a) 011 RPS Rural 
(b) 023 SEA and vegetation 

management 
(c) 056 & 057 Rural Objectives and 

Policies & Rural Activities and 
Controls 

(d) 064 Subdivision (Rural).  
 
 
BETWEEN DAVID MASON, BETTER LIVING 

LANDSCAPES LIMITED, PARALLAX 
SURVEYORS LIMITED, FLUKER 
SURVEYORS LIMITED, and SAYES 
IN TRUST LIMITED 

 
 Appellants 
 
 
AND AUCKLAND COUNCIL 
 
 Respondent 
 
 

  
 

NOTICE OF APPEAL AND ACCOMPANYING APPLICATION FOR WAIVERS 
AND DIRECTIONS 

 
Dated 16 September 2016 

 
  
 
 
  



 
 

 

To: The Registrar 
Environment Court  
Auckland 

This document comprises two parts: 

(a) Part A – Notice of Appeal; and 
 

(b) Part B – Application for Waivers and Directions. 

 
PART A – NOTICE OF APPEAL 
 

1. We, DAVID MASON, BETTER LIVING LANDSCAPES LIMITED, PARALLAX 
SURVEYORS LIMITED, FLUKER SURVEYORS LIMITED, and SAYES IN 
TRUST LIMITED, appeal against decisions of the Auckland Council on the 
proposed Auckland Unitary Plan (Proposed Plan) under section 148 of the 
LGATPA rejecting recommendations of the Independent Hearing Panel (IHP) 
and proposing alternative solutions. 
 

2. We made submissions on the Proposed Plan as follows: 
 

• David Mason: Submission #2176 

• Better Living Landscapes Limited: Submission #7371 

• Parallax Surveyors Limited: Submission #6891 

• Fluker Surveyors Limited: Submission #5854 

• Sayes In Trust Limited: Submission #6626 

 
3. We are not trade competitors for the purposes of section 308D of the RMA. 

 
4. The decisions were made by the Auckland Council (Council) and publicly 

notified by the Council under section 148(4)(a) of the LGATPA on 19 August 
2016. 
 

5. The decisions we are appealing are in the Council’s Decision Report dated 19 
August 2016 and Attachment A to that Report relating to “Topic 064 – E39 
Subdivision-Rural” which comprised decisions of the IHP on multiple topics as 
set out below: 

 

Hearings Panel Topic  
 

Specific provisions comprising Council’s 
alternative solution 
 

011 RPS Rural B9.4.1 Objectives (1) and (4); 

B9.4.2 Policies (1), (3) and (5) 
 



 
 

 

023 SEA and vegetation 
management 
 

E15.3 Policy 4(a) 

056 & 057 Rural Objectives 
and Policies & Rural 
Activities and Controls 

H19.7.1 Zone Description (Countryside Living 
Zone) 

064 Subdivision (Rural) E39.2 Objectives (9), 10(c), 14(a) and 14(b); 

E39.3 Policies (3)(b), 11, 11(b), 11(c) (15), (16), 
(18), and 18(a); 

Activity Table E39.4.2 Subdivision in rural 
zones – Activities (A15), (A16), (A17), (A18), 
(A23), and (A24);  

Activity Table E39.4.3 Subdivision in Future 
Urban Zone – Activity (A28); 

Standard E39.6.3.2(5); 

Standard E39.6.4.4, E39.6.4.4 (1)(a), 1(b), (2), 
(3), (4), (6), (7), (8), (10)(a), (b) and (c), 11, 
11(a) and (b), and 12 (b), (c), (d), and (e); 

Tables E39.6.4.4.1 and E39.6.4.4.2; 

Standard E39.6.4.5, E39.6.4.5 (1)(c), (5)(a) and 
(b), 6(a) and (b) 7(b) and (8); 
 
Table 39.6.4.5.1; 

Standard E39.6.4.6, E39.6.4.6(1)(a) and (b), (2) 
and (2)(a) and (b); 

Table E39.6.4.6.1; 

Matters of discretion E39.8.1(6)(a)(iii), (iv), (vi) 
and (viii), and (7); 

Assessment criteria E39.8.2(5)(a)(ii), (6), (6)(a), 
(7), 7(a) and (8)(a); 

Appendix 15, 15.3.1(a) and (b), Table 15.3.1.1 
– Steps (1), (2) and (5), 15.3.2(ii) and (iii), 15.5, 
15.5(2)(a) and (c), 15.5(3), 15.6(1)(a), (l), (m), 
(n), (q) and (r), and 15.6(2)(d). 

 

6. By way of summary, the Council’s decision: 

(a) Deleted the ability to identify Significant Ecological Areas (bush and 
wetlands) by reference to the criteria in L3 of the Proposed Plan for the 
purposes of protection in exchange for subdivision rights and required 
eligibility for such rights to be linked to the Council identified and mapped 
SEA’s in the Proposed Plan only; 

(b) Reduced the incentives for SEA and unmapped significant indigenous 



 
 

 

vegetation protection by increasing the minimum area to be protected to 
5ha and imposing a cap on the number of lots that may be protected and 
developed in situ (i.e., requiring lots in excess of the cap to be transferred 
to the Countryside Living zone); 

(c) Reduced the incentives for significant indigenous revegetation in rural 
areas by imposing a cap on the number of lots that may be created and 
developed in situ (i.e., requiring lots in excess of the cap to be transferred 
to the Countryside Living zone); 

(d) Reduced the eligibility for and effectiveness of restoration planting 
subdivision by requiring it to be connected to a Council mapped SEA, and 
consequently frustrating the methodology enabled by Appendices 15 and 
16 of the Proposed Plan;  

(e) Reduced the incentives for wetland protection and restoration by 
imposing a cap on the number of lots that may be created and requiring 
any such lots to be transferred to the Countryside Living zone (i.e., not 
developed in situ); 

(f) Consequently, renamed “restoration planting” as “revegetation planting” 
affirming a policy shift to diminish the incentives for SEA restoration in the 
rural zones; 

(g) Consequently, made changes to the RPS objectives and policies, SEA 
and vegetation management provisions, and Countryside Living zone 
description in the proposed Plan to be consistent with the reduced 
incentives for subdivision in the rural zones. 

7. The reasons for the appeal are as follows: 

(a) Contrary to the Council’s decision, in relation to the framework for rural 
subdivision, the IHP’s recommended objectives, policies and rules: 

(i) Enable appropriate and limited subdivision opportunities in the rural 
area, in ways that will not result in a loss of rural production, reverse 
sensitivity, rural character and amenity effects, or any potential 
additional demand on infrastructure in remote areas; 

(ii) Achieve the Auckland Plan’s strategic direction for the rural areas 
and the concept of “the compact city”, and do not threaten the rural 
production focus of rural areas by allowing a proliferation of rural-
residential lots; 

(iii) Appropriately provide incentives to focus rural lifestyle living in the 
Countryside Living zone, while enabling limited opportunities for 
rural living in the rural zones in exchange for environmental benefits 
(indigenous vegetation and wetland protection and restoration). 

(b) Contrary to the Council’s decision, in relation to the prescription of 
environmental benefits to be accepted in exchange for rural residential 
subdivision, the IHP’s recommended provisions: 



 
 

 

(i) Will enable appropriate subdivision in the rural areas with nationally 
important and regionally significant environmental benefits; 

(ii) Will not result in a “significant number” of rural residential lots being 
generated from wetland and revegetation planting subdivision; 

(c) By allowing only the protection of SEAs scheduled in the Proposed Plan 
to be acceptable in exchange for rural residential subdivision and limiting 
the incentives for significant indigenous revegetation and wetland 
restoration the Council’s provisions fail to recognise and provide for 
sections 6(a) and (c) or have regard to sections 7(aa), (b), (c), (d) and (f) 
of the RMA and therefore fail to achieve the purpose of the RMA.     

(d) Contrary to the Council’s decision, the IHP’s recommended provisions 
enabling Significant Ecological Areas (bush and wetlands) not identified 
in the Proposed Plan to be identified and assessed on a case by case 
basis by reference to the criteria in L3 of the Proposed Plan, and protected 
in exchange for a rural lifestyle lot as a discretionary subdivision 
opportunity, are appropriate and better achieve the purpose of the RMA 
than the Council’s provisions.  The criteria in L3 are entirely suited for this 
purpose and within the framework of a discretionary consent process will 
not result in “over-estimation” of the significance of sites. 

(e) The detailed reasons set out by the IHP in its recommendations on the 
provisions the subject of this appeal, which are hereby adopted as 
reasons in support of this appeal. 

 
8. We seek the following relief: 

 
(a) Cancel the Council’s decision rejecting the Hearing Panel’s 

recommendations and proposing alternative solutions in relation to the 
specific provisions identified; 

 
(b) Direct the Council to amend the Proposed Plan to include the Hearing 

Panel’s recommendations in relation to the specific provisions identified; 
 
(c) Such further or other relief as may be required to give effect to this appeal; 
 
(d) Costs against Council. 

 
9. An electronic copy of this notice is being served today by email on the Auckland 

Council at unitaryplan@aucklandcouncil.govt.nz.  Waivers and directions are 
sought in PART B of this notice in relation to the usual requirements of the RMA 
as to service of this notice on other persons. 
 

10. We attach the following documents to this notice:  
 

(a) copies of our submissions and further submissions (with a copy of the 
submission opposed or supported by my further submission); 

 
(b) a copy of the relevant decision; 
 
(c) a list of names and addresses of persons served / to be served with a 

mailto:unitaryplan@aucklandcouncil.govt.nz


 
 

 

copy of this notice. 

 

PART B – APPLICATION FOR WAIVERS / DIRECTIONS 
 
1. The appellants apply for the following waivers and directions in respect of 

service of the Notice of Appeal, the operation of section 274 of the RMA, and 
the filing and service of any further Court documents relating to the appeal: 
 
(a) Service of the Notice of Appeal 

 
(i) A waiver of the usual requirement in clause 14(5) of Schedule 1 to 

the RMA, regulation 7(1)(c) and Form 7 of the Resource 
Management (Forms, Fees, and Procedure) Regulations 2003 
(Regulations) to serve a copy of the Notice of Appeal on every 
person who made a submission on the provision or matter to which 
the appeal relates, and the related requirement in regulation 26 and 
Form 7 to give written notice to the Registrar of the Environment 
Court of the name, address, and date of service for each such person 
served.   
 

(ii) A direction that the Notice of Appeal be served on the Auckland 
Council electronically by email to 
unitaryplan@aucklandcouncil.govt.nz. 
 

(b) Section 274 notices 
 
(i) A waiver of the usual requirement to lodge a signed original and 1 

copy of any section 274 notice with the Court, and a direction instead 
that anyone seeking to join the appeal as a section 274 party may, 
as an alternative to complying with the usual requirements of section 
274 and Form 33, be allowed to file an electronic copy of any section 
274 notices by email to the Court’s dedicated email address for 
section 156 appeals (unitaryplan@justice.govt.nz), which may be 
signed or unsigned, in which case no hard copy need be filed with 
the Court. 
 

(ii) A waiver of the usual requirement to serve a copy of any section 274 
notice on “all other parties”.  Instead, service of section 274 notices 
on “all other parties” can be effected by the Court uploading copies 
of section 274 notices received to the Environment Court’s website.  
For the avoidance of doubt, an electronic copy of any section 274 
notice must be served by email on the appellant and on the Council 
(to unitaryplan@aucklandcouncil.govt.nz).  
 

(iii) For those persons who decide to file a hard copy of their section 274 
notices with the Court, a waiver of the usual requirement to file an 
extra copy of the notice. 

 
(c) All other documents filed in relation to the appeal  

 
(i) A direction that, unless hard copies are subsequently specifically 
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required to be filed and/or served by the Court, all other documents 
relating to the appeal filed by any party may be:  
• filed electronically with the Court by email to 

unitaryplan@justice.govt.nz, and 
• served electronically on the appellant and / or Council, as 

appropriate, by email, 

with service of all other parties deemed to be effected by the Court 
uploading the document(s) to the Court’s website. 

2. The appellant seeks the above waivers and directions on the following grounds: 
 
(a) In total, 9,443 primary submissions and 3,915 further submissions were 

made on the Proposed Plan. 
 
(b) The appellant supports the Court’s proposal to make use of electronic 

methods of filing and service for all appeals filed under section 156 of the 
LGATPA in view of the substantial number of submitters. 

 
(c) The waivers and directions proposed above will: 

 
• Substantially reduce the burden on the appellant and any section 274 

parties, who may otherwise be obliged to serve documents on a 
significant number of parties; 
 

• Minimise the quantities of paper which would otherwise be generated 
by strict compliance with section 156(5) of the LGATPA, clause 14(5) 
of Schedule to the RMA, and regulations 7 and 26, and Forms 7 and 
33 of the Regulations; and 

 
• Address the significant logistical issues for the Court and all parties 

that would otherwise arise, particularly around filing and service of 
documents. 

 
(d) On 19 August 2016, the Auckland Council: 

 
• Published a detailed notice in the New Zealand Herald (NZH) outlining 

appeal rights under the LGATPA, and referring to the specific 
arrangements proposed by the Environment Court for appeals under 
section 156(1) and (3) of the LGATPA; and 
 

• Sent a similar notice by letter to all submitters and further submitters 
on the Proposed Plan. 
 

(e) The NZH notice and letters referred to in (d) above addressed (among other 
matters):  
 
• The dedicated Environment Court email address and website 

established by the Court, and the Court’s intention to make use of 
electronic methods of filing and service for section 156 appeals;  
 

• The purpose of the Court’s dedicated website as a place where all 
section 156 appeals will be listed, and where all Notices of Appeal and 
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other documents filed with the Court will be uploaded by Court staff; 
and  
 

• The availability of two Notice of Appeal templates that had been 
developed and approved by the Court for use by appellants, which 
incorporate an application for waivers and directions, including waivers 
in respect of most of the usual requirements for service of appeals 
under the RMA. 

 
(f) The Auckland Council intends to publish a further public notice in the NZH 

and send a further notice to submitters and further submitters, shortly after 
16 September 2016, providing an overview of any appeals filed with the 
Environment Court under section 156 of the LGATPA. 
 

(g) The notice referred to at (d) and (e) above was reproduced on the Auckland 
Council Unitary Plan webpage1.  The Council has confirmed that it also 
intends to:  

 
• reproduce the further notice referred to at (f) above on the same 

webpage; and 
 

• upload copies of all Notices of Appeal to its website.  
 

(h) The NZH notices and letters described in (d) to (f) above, together with the 
further publicity concerning appeals on the Council’s website as described 
at (g) above, will assist in addressing any concerns that might otherwise 
arise from the proposal to waive the usual RMA service requirements. 

 
(i) The Auckland Council consents to the above waivers and directions. 

 

Signature: DAVID MASON, BETTER LIVING 
LANDSCAPES LIMITED, PARALLAX 
SURVEYORS LIMITED, FLUKER 
SURVEYORS LIMITED, and SAYES IN 
TRUST LIMITED by their authorised agent: 

 

 

 K R M Littlejohn  

Date: 16 September 2016  

                                                
1 
 http://www.aucklandcouncil.govt.nz/EN/planspoliciesprojects/plansstrategies/unitaryplan/Page
s/home.aspx 



 
 

 

Address for service: K R M Littlejohn  
Quay Chambers 
Level 7, 2 Commerce Street 
P O Box 106215 
AUCKLAND CITY 1143 

Telephone: (09) 374 1669 or 021 657 376 

Email: littlejohn@quaychambers.co.nz 

  



 
 

 

 
Note to appellant 
You may appeal under section 156(1) of the LGATPA only if— 

•  you referred in your submission or further submission to the provision included 
in, or matter excluded from, the Proposed Plan that is the subject of your 
appeal; and 

•  the provision included in, or matter excluded from, the Proposed Plan resulted 
from the Council’s rejection of a recommendation of the Hearings Panel; and 

•  your appeal complies with the limitation specified in section 156(2) of the 
LGATPA; and 

•  your appeal does not seek withdrawal of the Proposed Plan as a whole. 

Your right to appeal may be limited by the trade competition provisions in Part 11A of 
the RMA. 

The Environment Court, when hearing an appeal relating to a matter included in a 
document under section 55(2B), may consider only the question of law raised. 

You must lodge the original and 1 copy of this notice with the Environment Court no 
later than 20 working days after the Auckland Council publicly notifies its decisions 
under section 148(4)(a) of the LGATPA (i.e. by no later than 16 September 2016). 
The notice must be signed by you or on your behalf. You must pay the filing fee 
required by regulation 35 of the Resource Management (Forms, Fees, and 
Procedure) Regulations 2003. 

You must serve a copy of this notice on the Auckland Council (by email to 
unitaryplan@aucklandcouncil.govt.nz) by 16 September 2016, and on the Minister of 
Conservation (if the subject matter of the appeal relates to the coastal marine area) 
no later than 5 working days after the notice is lodged with the Environment Court. 

Advice to recipients of copy of notice of appeal 
How to become party to proceedings 

You may become a party to the appeal if you are one of the persons described in 
section 274(1) of the RMA. 

To become a party to the appeal, you must, within 15 working days after the period 
for lodging a notice of appeal ends, lodge a notice of your wish to be a party to the 
proceedings (in form 33) with the Environment Court by email (to 
unitaryplan@justice.govt.nz) and serve copies of your notice by email on the 
Auckland Council (to unitaryplan@aucklandcouncil.govt.nz) and the appellant. 

Your right to be a party to the proceedings in the Court may be limited by the trade 
competition provisions in section 274(1) and Part 11A of the RMA. 

You may apply to the Environment Court under section 281 of the Resource 
Management Act 1991 for a waiver of the above timing or service requirements (see 
form 38). 

Advice 

If you have any questions about this notice, contact the Environment Court in 
Auckland. 
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ANNEXURE (a) – SUBMISSIONS 

 



































































































































































































































 
 

 

ANNEXURE (b) – DECISIONS OF AUCKLAND COUNCIL 

 

















































































 
 

 

ANNEXURE (c) – NAMES AND ADDRESSES OF PERSONS TO BE SERVED 
 

Auckland Council 
Private Bag 92300 
AUCKLAND 
 
[Refer application for waiver in relation to method of service of other persons]  
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