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To: The Registrar 

  Environment Court 

 Auckland 

 

Introduction  

 

1. Smith & Caughey Limited appeal against a decision of the Auckland 

Council (the Council) on the proposed Auckland Unitary Plan 

(Proposed Plan). 

 

2. Smith & Caughey Limited have the right to appeal the Council’s decision 

under section 156(1) of the LGATPA because the Council rejected a 

recommendation of the Auckland Unitary Plan Independent Hearings 

Panel (Hearings Panel) in relation to a provision or matter addressed in 

Smith & Caughey Limited’s submission on the proposed plan (further 

submission #2108). The Council decided on an alternative solution, 

which resulted in a provision being included in the Proposed Plan. 

 

3. Smith & Caughey Limited is not a trade competitor for the purposes of 

section 308D of the RMA. 

 

4. Smith & Caughey Limited received notice of the decision on 19 August 

2016. 

 

Background  

 

5. The Queen Street Valley precinct (QSV precinct) of the Proposed Plan 

is centred on Queen Street and includes the areas surrounding High, 

Lorne, O’Connell, and Fort streets.  The QSV precinct included rules 

regulating the demolition of more than 30% by volume or any demolition 

of the front façade of any building constructed prior to 1 January 1940 

as a restricted discretionary activity (pre-1940 building demolition 

control). 

 

6. Smith & Caughey Limited own and occupies buildings in the QSV 

precinct that were constructed prior to 1 January 1940. Some of these 

buildings are scheduled as historic heritage and some are not.  

 
7. Smith & Caughey limited made a further submission to the Proposed 

Plan including opposition to the pre-1940 building demolition controls 

and presented evidence and submissions in opposition to the pre-1940 

building demolition control at the topic 050 hearings.   
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Appeal  

 
8. The decision appealed is: 

 
(a) The Hearings Panel recommended (at part 5 of its 

recommendations concerning Topics 050-054) to delete the pre-

1940 building demolition control for the QSV and Karangahape 

Road Precincts (Hearings Panel’s Recommendation); 

 

(b) The Council decided to reject that recommendation (at 36.2(b) of 

the Council’s Decisions Report). The Council’s alternative 

solution was to retain the pre-1940 building demolition control for 

the QSV and Karangahape Road Precincts in terms of the 

drafting at attachment A to the Council’s Decisions Report 

(Council’s Decision). 

 
(c) The appeal is limited to the Council’s Decision as it relates to the 

QSV precinct. 

 

9. The reasons for the appeal are that the pre-1940 building demolition 

control: 

 

(a) Is not the most appropriate method to give effect to the 

Resource Management Act and relevant planning provisions; 

 

(b) Is not necessary to give effect to the higher order planning 

provisions, 

 
(c) Is not consistent with section 32 RMA, and in particular do not 

have proper or adequate regard to the costs and benefits of the 

controls or their necessity, efficiency, or appropriateness; 

 

(d) Places unnecessary constraints and costs on landowners, in 

particular when seeking to re-develop; 

 
(e) Inappropriately conflates amenity values under s 7(c) RMA with 

historic heritage under s 6(f) RMA; 

  

(f) Is an inappropriate de-facto heritage protection; 

 
(g) Lacks a sufficient evidential basis in fact or law; 

 
(h) Contains unreasonable and unnecessarily onerous assessment 

criteria; and 

 
(i) Needs greater flexibility in the design and assessment criteria. 
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Relief 

 

10. The following relief is sought: 

 

(a) Delete the pre-1940 building demolition control for the QSV 

Precinct with all necessary changes to relevant issues objectives 

policies and methods so as to achieve the same or similar 

outcome as the Hearings Panel’s recommendation; 

 

(b) Provide for demolition of all buildings in the QSV Precinct as a 

permitted or controlled activity; 

 
(c) Alternatively, exclude the appellant’s buildings from the pre-1940 

building demolition control; 

 
(d) Amend assessment criteria for the pre-1940 building demolition 

control so as to exclude:  

 

i. comparison between the cost of renovating and the cost 

of a new building; 

 

ii. reference to “beyond rehabilitation” or similar language. 

 
(e) Amend assessment criteria for the pre-1940 building demolition 

control so as to allow greater flexibility in the design and 

assessment criteria, including: 

 

i. whether a new building is proposed and the contribution 

it would make to streetscape character;  

 

ii. the need to achieve reasonable compliance with the 

current building code; 

 

iii. the reasonableness, practicability and cost of upgrading 

or renovating. 

 

(f) Such further or consequential relief as necessary to give effect 

to this appeal and as accords with the submissions supported or 

opposed by the appellant’s further submission.  

 

(g) Costs. 

 

11. Smith & Caughey limited consents to mediation of this appeal. 

 

Attachments 

 

12. The following documents are attached to this notice:  

 

(a) a copy of the relevant part of the decision (Attachment A); 



Page 5 
 
 

 

 

(b) a copy of Smith & Caughey Limited’s further submission 

(Attachment B); 

 

(c) a copy of the submission of Mt Hobson Group (submission 

6502) supported by Smith & Caughey Limited’s further 

submission (Attachment C);  

 

(d) a copy of the relevant part of the submission of Heritage New 

Zealand (submission 371) opposed by Smith & Caughey 

Limited’s further submission (Attachment D); and  

 
(e) a copy of the submission of the House Movers Section of the 

New Zealand Heavy Haulage Association (submission 5556) 

supported by Smith & Caughey Limited’s further submission 

(Attachment E). 

 

13. An electronic copy of this notice is being served today by email on the 

Auckland Council at unitaryplan@aucklandcouncil.govt.nz. Waivers and 

directions have been made by the Environment Court in relation to the 

usual requirements of the RMA as to service of this notice on other 

persons. 

 
Smith & Caughey Ltd by its counsel and duly authorised agents  
 
 
 
 
 
 

 
Stuart Ryan / Rowan Ashton 

 

Dated  12 September 2016 

 

 

Address for service of appellant: 
 
Smith & Caughey Ltd 
C/- Stuart Ryan 
Barrister 
P.O. Box 1296 
Shortland Street 
Auckland 1140 

Telephone: (09) 357 0599 / (09) 280 1111 

Email: stuart@stuartryan.co.nz / rowan@stuartryan.co.nz  

Contact person: Stuart Ryan / Rowan Ashton 
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Advice to recipients of copy of notice of appeal 

How to become party to proceedings 

You may become a party to the appeal if you are one of the persons described 

in section 274(1) of the RMA. 

To become a party to the appeal, you must, within 15 working days after the 

period for lodging a notice of appeal ends, lodge a notice of your wish to be a 

party to the proceedings (in form 33 of the Resource Management (Forms, 

Fees, and Procedure) Regulations 2003) with the Environment Court by email 

(to unitaryplan.ecappeals@justice.govt.nz) and serve copies of your notice by 

email on the Auckland Council (to unitaryplan@aucklandcouncil.govt.nz) and 

the appellant. 

Your right to be a party to the proceedings in the Court may be limited by the 

trade competition provisions in section 274(1) and Part 11A of the RMA. 

You may apply to the Environment Court under section 281 of the Resource 

Management Act 1991 for a waiver of the above timing or service requirements 

(see form 38 of the Resource Management (Forms, Fees, and Procedure) 

Regulations 2003). 

Advice 

If you have any questions about this notice, contact the Environment Court in 

Auckland. 

  

  

mailto:unitaryplan.ecappeals@justice.govt.nz
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ATTACHMENT A – Council Decision  

Rowan Ashton
Line

Rowan Ashton
Line

Rowan Ashton
Line



 
Decisions of the Auckland Council on 

recommendations by the Auckland Unitary 
Plan Independent Hearings Panel on 

submissions and further submissions to the 
Proposed Auckland Unitary Plan 

 

 

 

Decisions Report 
 

 

 

 

 

 

 

19 August 2016 



 

36. Council decisions relating to Panel report entitled “Report to Auckland 
Council Hearing Topic 050-054 (City centre and business zones), July 2016” 
 
Panel recommendations accepted:  

 
36.1 The Council has accepted all the recommendations of the Panel contained in 

the Panel reports for Hearing Topic 050-054 (City centre and business 
zones), as they relate to the content of the PAUP, and also the associated 
recommendations as they appear in the plan and the maps except as listed 
below at paragraph 36.2. 

 
Panel recommendations rejected:  
 
36.2 The Council has rejected the Panel recommendations in relation to Hearing 

Topic 050-054 (City centre and business zones) as listed below, with 
accompanying reasons, alternative solutions and section 32AA evaluation 
(where necessary): 

 
(a) Wynyard Precinct – the deletion of framework plans has resulted in a 

consequential amendment to the height and gross floor area controls in the 
Wynyard Precinct. 

 
 

Reasons 
 

(i) The recommended deletion of the post-framework plan height and site 
intensity provisions significantly reduces the development potential of 
Wynyard Precinct expressly enabled in the notified PAUP and may 
potentially result in the inefficient use of this City Centre land and public 
infrastructure 
 

(ii) The recommended deletion of all assessment criteria previously relating 
to framework plans results in a disconnect between the objectives and 
policies, and the rules of the Precinct 

 
(iii) The recommendation will prevent the development of sites fronting 

Jellicoe Street for non-marine uses (i.e. apartments and retail) contrary 
to the Wynyard Quarter Urban Design Strategy and the objectives and 
policies for Wynyard Precinct. 

 
(iv) The recommended changes to provisions were not sought by any 

submitter to the Wynyard Precinct. 

 
Alternative solution 
 

 
See Attachment A 

 
Section 32AA evaluation 
 

 
See Attachment B 
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(b) Queen Street Valley Precinct – the deletion of the pre – 1940 building   
demolition control from the Queen Street Valley Precinct. 

 

Reasons 
 

(i) The maintenance and enhancement of the pre-1940 buildings in the  
Queen Street Valley Precinct is integral to maintaining its special 
character 
 

(ii) The retention and protection of special character buildings constructed 
prior to 1940 maintains the integrity and coherence of the built form and 
architecture, and the streetscape within this area.  

(iii) The pre-1940 trigger and its application was determined as a result of 
survey work. 

 
Alternative solution 
 

 
See Attachment A 

 
 

(c) The deletion of the minimum dwelling size standard in the City Centre and 
business zones. 

Reasons 
 

(i) The Building Act does not address social or design quality effects 
associated with small dwellings. It is therefore necessary to manage 
these through the District Plan 
 

(ii) Intensive living environments require internal living spaces which are 
functional and which provide for amenity to meet the day- to-day needs 
of residents. 

 
(iii) This will assist to maintain the social wellbeing of the community, 

support social cohesion and thereby support further intensification within 
urban environments as these areas become desirable places to live. 

 
Alternative solution 
 

 
See Attachment A 
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Decisions of the Auckland Council on 

recommendations by the Auckland Unitary 
Plan Independent Hearings Panel on 

submissions and further submissions to the 
Proposed Auckland Unitary Plan 

 

 

 

Attachment A  
The alternative solutions prepared by the 

Council for any rejected recommendations 
(which includes: text, diagram and map 

alternative solutions). 
 

 

 

 

 

19 August 2016 



 
 
 
 
 

Topic 050-054  
Pre-1940 Queen St Valley 
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H8. Business – City Centre Zone 

… 

H8.3. Policies  

… 

Historic heritage and special character 

… 

(28) Maintain and enhance the special character values of pre-1940 buildings in the 
Queen Street Valley precinct and buildings outside those precincts  identified on 
Map H8.11.1 of the Business – City Centre Zone as making a strong or significant 
contribution to the special character of the surrounding area, in particular by: 

 awarding transferable development rights where an identified special character (a)
building is protected in perpetuity and restored in accordance with an approved 
character plan; 

 requiring all development proposals for identified special character buildings to (b)
have considered adaptive re-use; 

 avoiding the demolition of identified special character buildings where it would (c)
adversely affect the built character of the surrounding area; and 

 requiring alterations and additions to existing buildings and new buildings to give (d)
consideration to, and be sympathetic to the existing and planned character of the 
area. 

City form 

(29) … 

 

H8.4. Activity table 

Table H8.4.1 specifies the activity status of land use and development activities in the 
Business – City Centre Zone pursuant to section 9(3) of the Resource Management Act 
1991. 

Table H8.4.1 Activity table  

Activity Activity 
status 

General 
(A1) …  

Development 
(A32) New buildings RD 
(A33) Demolition of buildings C 
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(A34) Minor cosmetic alterations to a building (including special 
character buildings identified on Map H8.11.1 and buildings 
constructed prior to 1940 within the Queen Street Valley 
precinct) that do not change its external design and 
appearance 

P 

(A35) Internal alterations to buildings P 
(A36) External alterations and additions to a special character 

building identified on Map H8.11.1 and buildings constructed 
prior to 1940 within the Queen Street Valley precinct not 
otherwise provided for 

RD 

(A37) …  
 

H8.6. Standards 

All activities listed as permitted, controlled or restricted discretionary in Table H8.4.1 Activity 
table must comply with the following standards. 

H8.6.1. Retail … 
 
H8.6.16 Bonus floor area - bonus floor space calculation for identified special 
character buildings 

Purpose: calculate the transferable floor area available to identified special character 
buildings based on the lost development potential arising as a result of the building being 
retained as special character and the relative costs of protection. 

(1) A floor space bonus … 

(2) For the purpose of this standard: 

(a) ‘identified special character buildings’ are all pre-1940s buildings within the Karangahape 
Road precinct and those identified on Map H8.11.1; 

(b) ‘character building floor plate’ … 

H8.8. Assessment – restricted discretionary activities  

H8.8.1. Matters of discretion 

The Council will reserve its discretion to all of the following matters when 
assessing a restricted discretionary resource consent application: 

(1) new buildings … 

(2) external alterations and additions to a special character building identified on 
Map H8.11.1 and buildings constructed prior to 1940 within the Queen Street 
Valley precinct: 

(a) building design and external appearance; 

(b) architectural style and retention of original building features; and 

(c) consistency with an approved character plan; 
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(3) conversion of … 

H8.8.2. Assessment criteria 

The Council will consider the relevant assessment criteria below for restricted 
discretionary activities:  

(1) new buildings … 

(2) external alterations and additions to special character buildings identified 
on Map H8.11.1 and buildings constructed prior to 1940 within the Queen 
Street Valley precinct. … 

 
Chapter I Precincts  
 
I210. Queen Street Valley Precinct 

I210.1. Precinct description 

The Queen Street Valley precinct is centred on Queen Street and includes the areas 
surrounding High, Lorne, O’Connell, and Fort streets.  

Part of the special character … 

Buildings within the Queen Street Valley precinct… with identifiable and unique qualities. 

Pre-1940s buildings largely define the precinct. A key purpose of the precinct is to 
maintain the integrity and coherence of the built form and architecture as this is important 
to retaining the precinct’s streetscape character. 

The land in the Queen Street Valley Precinct is zoned Business – City Centre Zone.  

I210.2. Objective 

 The built and streetscape character and the amenity of the Queen Street Valley (1)
Precinct is maintained and enhanced. 

The overlay, Auckland-wide and Business – City Centre Zone objectives apply in this 
precinct in addition to those specified above. 

I210.3. Policies 

 Require building form and scale to maintain the character, sense of scale within (1)
the precinct and maintain sky views and sunlight access to streets. 

 Require building design to respect the form, scale and architecture of scheduled (2)
historic heritage places and pre-1940s buildings within the precinct. 

(3) Control demolition or removal of pre-1940s buildings, or parts of those buildings, 
to ensure it does not adversely affect the built form and streetscape character of the 
precinct.  
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(3) (4) Require proposals for new buildings or additions to existing buildings adjoining 
or adjacent to scheduled historic heritage places or pre-1940s buildings to be 
sympathetic and provide contemporary and high-quality design which enhances 
the precinct’s built form and streetscape character. 

The overlay, Auckland-wide and Business – City Centre Zone policies apply in this 
precinct in addition to those specified above. 

 

I210.4. Activity table 

The provisions in any relevant overlays, zone and the Auckland-wide apply in this 
precinct unless otherwise specified below. 

Table I210.4.1 specifies the activity status of development activities in the Queen Street 
Precinct pursuant to section 9(3) of the Resource Management Act 1991. 

Table I210.4.1. Activity table  

Activity Activity status 

Development 
(A1) … P 

(A3) The total demolition or substantial demolition (more 
than 30% by volume), or any demolition of the front 
façade of a building constructed prior to 1 January 
1940 

RD 

 

I210.5. Notification 

(1) Any application… 

I210.8. Assessment – restricted discretionary activities 

I210.8.1 Matters of discretion 

The Council will restrict its discretion to all of the following matters when assessing a 
restricted discretionary activity resource consent application, in addition to the 
matters specified for the relevant restricted discretionary activities in the overlay, 
Auckland-wide or zone provisions: 

(1) new buildings, and alterations and additions to buildings and structures not 
otherwise provided for: 

(a) building design and external appearance. 

(2) buildings that do not comply with the frontage height and setback standards: 

(a) building scale, dominance and visual effects; and 

(b) effects on public open space and pedestrian access. 
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(3) The total demolition or substantial demolition (more than 30 per cent by 
volume), or any demolition of the front façade of a building constructed prior to 1 
January 1940.  

(a) The effects of building demolition on built form and streetscape character. 
 

I210.8.2. Assessment criteria 

The Council will consider the relevant assessment criteria below for restricted 
discretionary activities, in addition to the assessment criteria specified for the relevant 
restricted discretionary activities in the overlay, Auckland-wide or zone provisions: 

(1) new buildings…. 

 

(3) the total demolition or substantial demolition (more than 30 per cent by 
volume), or any demolition of the front façade of a building constructed prior to 1 
January 1940.  

(a) Effects of building demolition on built form and streetscape character  
(i) The demolition or removal of a pre-1940s building within the precinct 

should not significantly adversely affect the built form and 
streetscape character of the precinct. In particular, consideration will 
be given to:  

• whether the existing building forms part of a cohesive 
group of buildings in terms of similarity of age, scale, 
proportion or design and the extent to which the building’s 
demolition would detract from the shared contribution that 
group makes to streetscape, the unique character or the 
history and context of the precinct. 
• whether the existing building is a remnant example of a 
building type that reflects the history of the area.  
• the contribution the individual building makes to the 
context, character or cohesiveness of the streetscape or 
precinct.  
• the contribution the building makes to adjoining or 
nearby scheduled historic heritage buildings, either through the 
context and the relationship of the building to the scheduled 
historic heritage building or through the building’s mass, height 
or rhythm of facades, and whether its demolition would 
adversely impact on the historic heritage values of the building.  
• whether reasonable use of the site can be achieved 
through adaptive re-use of the building rather than through its 
demolition and replacement. 
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(i) Notwithstanding the above, whether the building is beyond 
rehabilitation in terms of poor structural or physical condition, and the 
costs of the repair work or upgrading necessary to extend the useful 
life of the building are prohibitive (in comparison to the costs of a new 
building of similar size).  
 

I210.9. Special information requirements 

There are no special information requirements … 
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ATTACHMENT B - Smith and Caughey Limited’s further submission 
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ATTACHMENT C -  Submission of Mt Hobson Group 
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ATTACHMENT D - Submission of Heritage New Zealand  
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ATTACHMENT E - Submission of House Movers Section of the New 
Zealand Heavy Haulage Association (Inc)  
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