
  
  
BEFORE THE ENVIRONMENT COURT  
 ENV-2016-AKL-000                    
 
 

IN THE MATTER of an appeal under section 157(1) of the 
Local Government (Auckland Transitional 
Provisions) 2010  

AND  

IN THE MATTER of Designation Number 6727 relating to the 
Newmarket Viaduct (being a rollover of 
legacy Designation D09-32, Auckland 
Council District Plan (Isthmus Section 1999) 
for inclusion in the Proposed Auckland 
Unitary Plan) 

BETWEEN DILWORTH TRUST BOARD 

 Appellant 

AND NEW ZEALAND TRANSPORT AGENCY 

 Respondent 

  

  

NOTICE OF APPEAL UNDER SECTION 157(1) OF THE LOCAL 
GOVERNMENT (AUCKLAND TRANSITIONAL PROVISIONS) 2010 

29 November 2016 
 

 
 

 
TO: The Registrar 
 Environment Court 
 AUCKLAND 
 

1. Dilworth Trust Board (Appellant) appeals a decision on 
Designation Number 6727 relating to the Newmarket Viaduct, State 
Highway 1, Auckland (Designation).   

2. The Appellant made a submission on the Designation. 

3. The Appellant received notice of the decision on 18 October 2016. 

4. The decision was made by the New Zealand Transport Agency 
(Respondent). 



  
  
5. The Appellant is not a trade competitor for the purposes of section 

308D of the Resource Management Act 1991 (Act). 

6. The decision being appealed is that part of the Respondent’s 
decision on the Designation accepting the recommendation of the 
Auckland Council (as territorial authority)1 to require any use or 
development within the designation boundary involving any 
structure that exceeds both a height of 12.2m and the height of the 
edge of the Newmarket Viaduct carriageway closest to the 
development, when measured from ground level on the 
development site, to be approved by the Respondent under s 
176(1)(b) of the Act (Decision).2 

7. The site or place to which the Designation applies is State Highway 
1, Newmarket Viaduct, Auckland, including the airspace adjacent to 
the Viaduct.  The Appellant owns land within the designation 
boundary and future building development on its land would be 
affected by the Designation. 

Reasons for Appeal 

8. The Designation is a designation under s 171(1)(b) of the Act 
intended for inclusion in the Proposed Auckland Unitary Plan 
(PAUP), with the stated purpose being “to enable the New Zealand 
Transport Agency … to manage neighbouring land use effects 
which may adversely affect the operation, maintenance or 
structural integrity of the Newmarket Viaduct”. 

9. Management of the alleged effects of neighbouring land uses is 
proposed to occur by the requirement to obtain the Respondent’s 
approval to any structure within the designation boundary under s 
176(1)(b) of the Act.  In considering that request for approval the 
Designation confines the Respondent to consider only the adverse 
effects on traffic safety on the carriageway of the Newmarket 
Viaduct caused by: 

• Obstruction to identified sight lines; 

• Lighting; 

• Reflective materials; 

• Signs; 

                                                   
1 The Auckland Council accepted the recommendation of the Independent Hearing 
Panel on the Designation as set out in the Report to Auckland Council hearing topic 
075 – New Zealand Transport Agency Designation 6727.  
2 This appeal does not challenge that part of the Designation that requires any use 
or development within the designation boundary involving earthworks within 12m or 



  
  

• Falling debris; 

• Wind effects. 

10. The Designation is unsubstantiated, misconceived and 
unreasonable: 

(a) Within the designation boundary the Designation seeks to 
control the bulk, location, materials and lighting of 
buildings, and signage that may be displayed on them, on 
the premise that such land uses may have adverse effects 
on traffic safety on the Newmarket Viaduct affecting, in 
turn, the operation of State Highway 1.   

(b) The adverse effects in question are alleged to arise from 
the potentially distracting nature of such land uses, or (in 
the case of building bulk and location) their creation of 
wind currents, causing drivers to lose control of their 
vehicles.   

(c) Drivers may be distracted by a multitude of things, both 
within and outside of their vehicles.  However, there is no 
direct causative link between the land uses sought to be 
controlled and driver attentiveness/propensity to be 
distracted.  A designation seeking to control the former to 
improve the latter is therefore unsubstantiated, 
misconceived and unreasonable.  

(d) The inability of the Respondent to specify objectively 
certain built form and materials performance standards for 
buildings in the designation boundary, preferring instead to 
reserve a subjective discretion to itself on such matters, is 
a clear admission that the purpose of the Designation is 
flawed. 

11. The Designation is arbitrary and therefore inappropriate: 

(a) The Designation only seeks to control the offending land 
uses noted above within a certain horizontal distance from 
the Newmarket Viaduct carriageway.  No controls are 
proposed for such land uses beyond the designation 
boundary.  Yet the same land uses established beyond the 
designation boundary could theoretically give rise to the 
same sorts of adverse effects sought to be controlled; 

                                                                                                                                  
piling within 16m of a pier of the Newmarket Viaduct to be approved by the 
Respondent under s 176(1)(b) of the Act. 



  
  

(b) The location of the designation boundary, and therefore 
the basis of the Designation, is entirely arbitrary, and 
inappropriate as a land use control under the Act. 

12. The Designation reserves unreasonable discretion to the 
Respondent in respect of the design of new buildings within the 
designation boundary, including the discretion to refuse approval to 
them under s 176(1)(b) of the Act.  With no objective measure to 
verify the impact of building design on road operation, the 
discretion reserved is unreasonable and not in accordance with the 
sustainable management purpose of the Act. 

13. The Designation will have adverse impacts on the Appellant (and 
other land owners affected by it) by creating development and 
investment uncertainty, and potentially constraining re-
development opportunities in an area identified for significant urban 
growth, in a manner contrary to the provisions of the PAUP and 
Part 2 of the Act. 

Relief Sought 

14. The Appellant seeks the following relief: 

(a) That the part of the Respondent’s Decision challenged by 
this appeal is cancelled; 

(b) That Designation Number 6727 be modified so as only to 
require any use or development within the designation 
boundary involving earthworks within 12m or piling within 
16m of a pier of the Newmarket Viaduct to be approved by 
the Respondent under s 176(1)(b) of the Act; 

(c) Such further, other or consequential relief as may be 
necessary to give effect to the grounds of this appeal. 

Documents 

15. The following documents are attached to this notice: 

(a) A copy of the Appellant’s submission; 

(b) A copy of the Independent Hearing Panel’s “Report to 
Auckland Council hearing topic 075 – New Zealand 
Transport Agency Designation 6727”; 

(c) The Auckland Council’s recommendation; 

(d) the Respondent’s decision; 



  
  

(e) A list of names and addresses of persons to be served 
with a copy of this notice. 

 

Signature: DILWORTH TRUST BOARD by its 
authorised agent: 

 

 

 K R M Littlejohn  

Date: 29 November 2016  

Address for service: K R M Littlejohn  
Quay Chambers 
Level 7, 2 Commerce Street 
P O Box 106215 
AUCKLAND CITY 1143 

Telephone: (09) 374 1669 or 021 657 376 

Email: littlejohn@quaychambers.co.nz 

 

 

 

 



  
  
Advice to Recipients of Copy of Notice 

How to Become Party to Proceedings 
You may be a party to the appeal if: 

a) you made a submission on the matter of this appeal; 

b) within 15 working days after the period for lodging a notice of appeal 
ends, you lodge a notice of your wish to be a party to the proceedings 
(in form 33) with the Environment Court and serve copies of your 
notice on the relevant local authority and the appellant; and 

c) within 20 working days after the period for lodging a notice of appeal 
ends, you serve copies of your notice on all other parties. 

Your right to be a party to the proceedings in the court may be limited by the 
trade competition provisions in section 274(1) and Part 11A of the Resource 
Management Act 1991. 

You may apply to the Environment Court under Section 281 of the Resource 
Management Act 1991 for a waiver of the above timing requirements (see 
Form 38). 

The copy of this notice served on you does not attach a copy of the relevant 
application and the relevant decision.  These documents may be obtained, 
on request, from the appellant. 

Advice 
 
If you have any questions about this notice, contact the Environment Court 
in Auckland, Wellington or Christchurch. 
 
 

 



  
  

  ANNEXURE (a) - SUBMISSION 













  
  

ANNEXURE (b) – IHP REPORT 





























  
  

ANNEXURE (c) – AUCKLAND COUNCIL RECOMMENDATION 

 









  
  

   

ANNEXURE (d) – RESPONDENT’S DECISON 























  
  

   

ANNEXURE (e) – PERSONS TO BE SERVED 
 
 

Tram Lease Limited, Viaduct Harbour Holdings 
Limited and Viaduct Harbour Management Limited  
c/- Trevor Daya-Winterbottom 
PO Box 75-945 
Auckland 2243 
daya.winterbottom@xtra.co.nz 
 
 
Westfield (New Zealand) Limited (now Scentre (New 
Zealand) Limited)  
c/- Russell McVeagh 
PO Box 8 
DX/CX 10085 
Auckland1140 
daniel.minhinnick@russellmcveagh.com 
 
 
Saint Marks Women’s Health Limited 
C/- Barker & Associates Ltd 
PO Box 1986 
Shortland Street 
Auckland 1140 
gerard@barker.co.nz 
 
 
New Zealand Transport Agency 
Private Bag 106602 
Auckland1143 
Mike.wood@nzta.govt.nz 
Brett.gliddon@nzta.govt.nz 
Patrick.mulligan@buddlefindlay.com 
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