
  
  
BEFORE THE ENVIRONMENT COURT  
 ENV-2016-AKL-000                    
 
 

IN THE MATTER of an appeal under section 157(1) of the 
Local Government (Auckland Transitional 
Provisions) 2010  

AND  

IN THE MATTER of Designation Number 6304 relating to the 
Onehunga Branch Railway Line (being a 
rollover of legacy Designation G12-07, 
Auckland Council District Plan (Isthmus 
Section 1999) for inclusion in the Proposed 
Auckland Unitary Plan) 

BETWEEN TIMOTHY LAIRD EDNEY and D J BEVAN 
TRUSTEES LIMITED, trustees of the 
Rockfield Trust, of Auckland 

 Appellant 

AND KIWIRAIL HOLDINGS LIMITED 

 Respondent 

  

  

NOTICE OF APPEAL UNDER SECTION 157(1) OF THE LOCAL 
GOVERNMENT (AUCKLAND TRANSITIONAL PROVISIONS) 2010 

29 November 2016 
 

 
 

 
TO: The Registrar 
 Environment Court 
 AUCKLAND 
 

1. TIMOTHY LAIRD EDNEY and D J BEVAN TRUSTEES LIMITED, 
trustees of the Rockfield Trust, of Auckland (Appellant) appeal a 
decision on Designation Number 6304 relating to the Onehunga 
Branch Railway Line, Auckland (Designation).   

2. The Appellant made a submission on the Designation. 

3. The Appellant received notice of the decision on 18 October 2016. 



  
  
4. The decision was made by KiwiRail Holdings Limited 

(Respondent). 

5. The Appellant is not a trade competitor for the purposes of section 
308D of the Resource Management Act 1991 (Act). 

6. The appeal is of part of a decision of the Respondent accepting a 
recommendation of the Auckland Council that it confirm the 
Designation over the Appellant’s land at 5 to 9 Maurice Road, 
Penrose (Decision).1 

7. The Designation applies to the whole of the Respondent’s 
Onehunga Branch Line, but this appeal is limited to that part of it 
located on 5 to 9 Maurice Road, Penrose, Auckland.   

Reasons for Appeal 

Background 

8. The Decision arises from Independent Hearing Panel (IHP) 
allocated Topic 074 – Designations and a late submission made by 
the Respondent on or about 2 November 2015 seeking the 
inclusion of additional land to the rollover of legacy designation 
G12-07 that the Respondent claimed it had omitted to include when 
it gave notice under Clause 4, Schedule 1 to the Act prior to the 
notification of PAUP (Late Designation).  

9. The Late Designation sought to designate part of the Appellant’s 
land for “railway purposes”.  With the leave of the IHP, the 
Appellant made a late further submission in opposition to the Late 
Designation. 

10. The IHP recommended to the Auckland Council that the 
Respondent’s late submission that the land be designated be 
accepted and that the Appellant’s further submission be rejected.   

11. The Auckland Council accepted the recommendation of the IHP.   

12. The Decision accepted that recommendation and confirmed the 
Late Designation in relation to the Appellant’s land. 

The Proposal was unlawful and the Decision is therefore unlawful 

13. The Respondent advised the IHP by memorandum dated 2 
November 2015 (in support of the request for leave to file a late 
submission on Topic 074), that the Late Designation applied only to 
areas for which it held an operative designation prior to the 
notification of the PAUP.   

                                                   
1 This appeal does not challenge any other part of the Designation.  



  
  
14. However, the Respondent had no operative designation over the 

Appellant’s land (described as being part of site 7 (Lot 1 
DP104624)), as it had uplifted that part of legacy designation G12-
07 as it affected the Appellant’s land on 9 September 2013, prior to 
notification of the PAUP.  That notice was accepted by the 
Auckland Council who amended the operative Isthmus Plan to that 
effect.  The Appellant’s land was not designated on the day the 
PAUP was notified for submissions. 

15. Once the designation had been uplifted, it could only be included in 
the PAUP in accordance with the processes in Part 8 of the Act.     

16. There is no First Schedule process in the Act by which the 
Respondent could bring a non-existent designation into existence.  
There is no ability to include a new designation in the PAUP by way 
of a late submission. 

17. In accepting the Respondent’s late submission to designate the 
Appellant’s land and recommending the Late Designation be 
included in the PAUP, the IHP erred in law.  In accepting that 
recommendation, the Council erred in law.  In confirming the 
Council’s recommendation, the Respondent erred in law. 

18. The portion of the Late Designation affecting the Appellant’s land is 
unlawful. 

Relief Sought 

19. The Appellant seeks the following relief: 

(a) That the part of the Respondent’s Decision challenged by 
this appeal is cancelled; 

(b) That Designation 6304 be modified so as not to apply to 
the Appellant’s land at 5 to 9 Maurice Road, Penrose; 

(c) Such further, other or consequential relief as may be 
necessary to give effect to the grounds of this appeal; 

(d) Costs against the Respondent. 

Documents 

20. The following documents are attached to this notice: 

(a) A copy of the Respondent’s late submission; 

(b) A copy of the Appellants’ further submission; 

(c) A copy of the Independent Hearing Panel’s “Report to 



  
  

Auckland Council hearing topic 074 – KiwiRail 
Designations 6300-6306, R6307”; 

(d) The recommendation of the Auckland Council; 

(e) The Respondent’s decision; 

(f) A list of names and addresses of persons to be served 
with a copy of this notice. 

 

Signature: TIMOTHY LAIRD EDNEY and D J 
BEVAN TRUSTEES LIMITED by their 
authorised agent: 

 

 

 K R M Littlejohn  

Date: 29 November 2016  

Address for service: K R M Littlejohn  
Quay Chambers 
Level 7, 2 Commerce Street 
P O Box 106215 
AUCKLAND CITY 1143 

Telephone: (09) 374 1669 or 021 657 376 

Email: littlejohn@quaychambers.co.nz 

 

 

 

 



  
  
Advice to Recipients of Copy of Notice 

How to Become Party to Proceedings 
You may be a party to the appeal if: 

a) you made a submission on the matter of this appeal; 

b) within 15 working days after the period for lodging a notice of appeal 
ends, you lodge a notice of your wish to be a party to the proceedings 
(in form 33) with the Environment Court and serve copies of your 
notice on the relevant local authority and the appellant; and 

c) within 20 working days after the period for lodging a notice of appeal 
ends, you serve copies of your notice on all other parties. 

Your right to be a party to the proceedings in the court may be limited by the 
trade competition provisions in section 274(1) and Part 11A of the Resource 
Management Act 1991. 

You may apply to the Environment Court under Section 281 of the Resource 
Management Act 1991 for a waiver of the above timing requirements (see 
Form 38). 

The copy of this notice served on you does not attach a copy of the relevant 
application and the relevant decision.  These documents may be obtained, 
on request, from the appellant. 

Advice 
 
If you have any questions about this notice, contact the Environment Court 
in Auckland, Wellington or Christchurch. 
 
 

 



  
  

  ANNEXURE (a) – KIWIRAIL LATE SUBMISSION 



KiwiRail Holdings Limited  Designations 074 
Submitter number 4336 Memorandum of counsel 
 

 

MEMORANDUM OF COUNSEL FOR KIWIRAIL HOLDINGS LIMITED IN 
RESPECT OF ITS OPERATIVE DESIGNATIONS 

 
2 NOVEMBER 2015 

 

 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 

 

 

A A Arthur-Young | A M Cameron 
Phone +64 4 499 9555 
Fax +64 4 499 9556 
PO Box 10-214 
DX SX11189 
Wellington 6143 

 

IN THE MATTER of the Local Government (Auckland Transitional 
Provisions) Act 2010, and the Resource 
Management Act 1991 

AND 

IN THE MATTER of the Proposed Auckland Unitary Plan 
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KiwiRail Holdings Limited  Designations 074 
Submitter number 4336 Memorandum of counsel 

 

2962004   

MAY IT PLEASE THE HEARINGS PANEL 

1. This memorandum is filed on behalf of KiwiRail Holdings Limited 

("KiwiRail").  KiwiRail is a requiring authority under the Resource 

Management Act 1991 ("RMA") and holds designations throughout 

the Auckland region for rail purposes.1 

2. As a result of an internal review of KiwiRail's designations in the 

notified Auckland Unitary Plan ("Unitary Plan") in preparation for this 

Topic, KiwiRail has identified discrete areas in its operative 

designations that were not "rolled over" to the Unitary Plan, but are in 

fact still required by KiwiRail for rail purposes.  KiwiRail is of the view 

that those areas should have been "rolled over", and now seeks 

directions from the Hearings Panel to determine the best means to 

achieve this within the current Unitary Plan process. 

3. In summary, KiwiRail respectfully seeks directions from the Hearings 

Panel that: 

(a) KiwiRail is granted leave to urgently file a late submission on 

the Unitary Plan seeking to include the discrete and identified 

areas of its operative designations within the Unitary Plan 

("KiwiRail's proposed relief"). 

(b) Directly affected landowners are granted leave to file further 

submissions in respect of KiwiRail's proposed relief in its late 

submission. 

(c) Where KiwiRail, affected landowners, and Council reach 

agreement, changes to the designations in the Unitary Plan 

are made by way of section 181(3) RMA. 

(d) Where there is disagreement, the Hearings Panel may 

facilitate mediation between KiwiRail, Council, and affected 

landowners if sought; and convene a short hearing of 

submissions on KiwiRail's proposed relief. 

 
1
   "Resource Management (Approval of KiwiRail Holdings Limited as Requiring 

Authority) Notice 2013" (4 March 2013) 31 New Zealand Gazette 942. 
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Background  

4. On 21 June 2012, KiwiRail2 confirmed its wish to have all existing 

railway designations in the Auckland region rolled over into the Unitary 

Plan pursuant to Schedule 1, Clause 4(1) of the Resource 

Management Act 1991 ("RMA"). 

5. At that time, KiwiRail identified those parts of its designations it sought 

to uplift through the Unitary Plan "roll over" process.  As a result, some 

areas that are designated under the operative Plans were not included 

in the notified Unitary Plan because KiwiRail uplifted them in its roll 

over notice.  

6. In its submission on the Unitary Plan, KiwiRail sought a number of 

additions and deletions to correct minor cadastral errors in its 

designations as notified.  KiwiRail did not submit on the parts of its 

designation that it sought to uplift in June 2012. 

Review of KiwiRail's operative designations 

7. As part of KiwiRail's preparation for the 074 topic, it has identified that 

some areas within its operative designations that were not rolled over 

are in fact still required for railway purposes.  Some of these areas 

relate to land that is now required for future projects, such as the City 

Rail Link, Avondale to Southdown corridor, and the planned Airport 

link. 

8. Many of those projects have either been borne out of, or rejuvenated 

by, recent Government policy and the growing level of investment 

from central and local Government in public transport in Auckland to 

support its accelerating pattern of growth.  At the time KiwiRail was 

required to provide notice of its intended rollovers, those projects did 

not have the level of Government support they now do.  

9. KiwiRail has undertaken a very careful and considered review of those 

areas, and now seeks to retain its operative designations over a 

limited number of areas through the Unitary Plan process.  KiwiRail 

 
2
  By way of the New Zealand Railways Corporation ("NZRC"), who still held requiring 

authority status for railway purposes at that time, prior to KiwiRail's restructure. 
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has been in discussions with Auckland Transport regarding the 

proposed additions, and has reached a level of agreement with them.  

A list of those areas, and GIS mapping in relation to each (showing 

the extent of the notified designations and the additions KiwiRail 

intends to make to them) is attached as Appendix A to this 

memorandum.  A shape-file of KiwiRail's proposed additions will be 

provided to Auckland Council once its GIS staff have finalised them. 

Efficiencies to be generated through seeking relief now 

10. KiwiRail has only very recently become aware of this issue.  In 

KiwiRail's submission, it is more efficient and reasonable to consider 

the relief now sought by KiwiRail as part of the current Unitary Plan 

process, rather than waiting for the Plan to become operative and 

applying for new notices of requirement to replace these (currently 

operative) areas. 

11. Addressing these matters now will result in real efficiencies of scale 

and cost by utilising the resources available to the Hearings Panel 

under its empowering legislation, reducing the need for repetition of 

evidence, and providing access to a process that is now very familiar 

to submitters. 

12. Approaching these issues now will also provide certainty to both 

KiwiRail and potentially affected landowners going forward.  Deferring 

those issues until after the Unitary Plan is notified presents real 

uncertainty as to what both KiwiRail and affected landowners can do 

in respect of the areas identified. 

Options available to include the designations within the Unitary 
Plan process 

13. KiwiRail has reviewed the options available to include the 

designations within the Unitary Plan.  Those options are: 

(a) seeking to alter the requirements in the Unitary Plan by way 

of section 181 RMA; 
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(b) seeking to vary the Unitary Plan through section 125 of the 

Local Government (Auckland Transitional Provisions) Act 

2010 ("LG(ATP) Act"), and the corresponding processes 

under Schedule 1 RMA; and 

(c) seeking leave to file a late submission on the Unitary Plan 

under section 165(c) of the LG(ATP) Act. 

14. Having carefully reviewed those options, KiwiRail respectfully submits 

that it is most appropriate and efficient to deal with this issue by way of 

a late submission seeking for the limited number of areas KiwiRail has 

identified as still necessary for rail purposes to be included within the 

Unitary Plan.   

15. If the Hearings Panel was minded to accept KiwiRail's late 

submission, all directly affected landowners could be notified of that 

submission, and invited to make further submissions on KiwiRail's 

proposed relief.  Where a landowner agrees with the change sought, 

KiwiRail would seek to alter its designation under section 181(3) RMA.  

Where agreement cannot be reached, KiwiRail would attend 

mediation with affected landowners if necessary, followed by a short a 

hearing before the Panel. 

16. KiwiRail acknowledges that there is unlikely to be sufficient time 

available to complete this process before the 074 Designations 

hearings on 30 November and 1 December 2015.  However, given the 

limited nature of the relief sought and the small number of affected 

landowners, KiwiRail respectfully submits that this process could be 

facilitated alongside other topics as a standalone and bespoke 

process, with minimal intrusion to, and / or disruption of, the Hearings 

Panel's current business. 

17. KiwiRail respectfully seeks directions that: 

(a) KiwiRail is to file a late submission identifying areas within its 

existing operative designations that it seeks to "roll over" by 

Thursday 26 November 2015; 
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(b) The Council will notify all affected landowners on the day 

KiwiRail files its late submission, and affected landowners will 

have until Thursday 17 December 2015 to make further 

submissions on KiwiRail's proposed relief; 

(c) KiwiRail, Council, and affected landowners (to the extent that 

agreement cannot be reached between them on KiwiRail's 

proposed relief) will attend facilitated mediation at a time 

convenient to the Hearings Panel following the closing date 

for further submissions; and 

(d) the Hearings Panel convenes a hearing limited to the 

submissions on KiwiRail's proposed relief at a time 

convenient to the Hearings Panel in the New Year. 

DATED: 2 November 2015 

 

 

_____________________________ 

A A Arthur-Young / A M Cameron 

Counsel for KiwiRail Holdings Limited 



Appendix A 
 

Number Line Description 
1. North Auckland Line Normanby and Mt Eden Roads, Mt Eden 
2. North Island Main Trunk Line Jutland Road, Manurewa 
3.  Great South Road, Te Mahia 
4.  Spartan Road, Te Mahia 
5.  Ash Road, Wiri 
6. Avondale to Southdown Line Somerset Road, Mt Roskill 
7. Onehunga Branch Line Maurice Road, Onehunga 

 
  

2970111  
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Site 7 - Maurice Road, Onehunga 
 
 
 

 

2970111  



  
  

   

ANNEXURE (b) – APPELLANTS’ FURTHER SUBMISSION



 

 

 

17 December 2015 

Unitary Plan Submission Team 

Auckland Council 

Private Bag 92300 

Auckland 1142 

 

Our ref: 51/3333/5 
 DocNumber    
Your ref:  
 

Dear Sir/Madam   

Submission to Kiwi Rail Holdings Submission #4336 

Please find enclose a submission on behalf of TL Edney as Governing Trustee of Rockfield Trust in 

respect of the proposed designation of the Rockfield Trust site at 5-9 Maurice Road Penrose. 

Rockfield Trust opposes the proposed designation of the Trust property at 5-9 Maurice Road Penrose. 

The property location is shown on the plan attached to the Kiwi Rail submission which is identified by 

Kiwirail as part of ‘Site 7 Maurice Road Onehunga’ and being Lot 1 DP104624. 

The reasons for the submission are that: 

 The submission does not include an evaluation of the need for the proposed location and extent of 

the designation. There is no supporting documentation confirming the need for the designation as 

currently proposed; 

 There are no remnant railway tracks on the land and as such no immediate ability to use the land for 

railway purposes; and 

 The proposed designation appears as an expansion to the existing adjoining designation (and not 

currently designated) when the proposed location as shown on the plan attached with Kiwirail 

submission #4336 is compared to the existing designation plan (copies of both attached). 

Rockfiled Trust wishes to be heard in respect of this submission. 

Sincerely 

GHD Limited 

 

Kim Hardy 

Principal Planner 

021712242 
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ANNEXURE (c) – IHP REPORT 























  
  

   

ANNEXURE (d) – COUNCIL RECOMMENDATION 









  
  

   

ANNEXURE (e) - RESPONDENT’S DECISON 























  
  

   

ANNEXURE (f) – PERSONS TO BE SERVED 
 
 

KiwiRail Holdings Limited 
C/- Russell McVeagh 
PO Box 8 
AUCKLAND 1140 
 
T&O Properties Ltd 
C/- Wells & Co Solicitors 
PO Box 28390 
Remuera 
AUCKLAND  
 
jmt.wells@wellslawyers.co.nz 
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