
 

 

 

15 September 2017        BY HAND 

 
The Registrar 
Environment Court 
Level 2, Specialist Courts and Tribunals 
41 Federal Street 
AUCKLAND 1010 
 
 
 
Dear Sir/Madam, 
 
APPLICATION FOR DECLARATION – CATO BOLAM CONSULTANTS LIMITED V AUCKLAND 
COUNCIL 

I act for Cato Bolam Consultants Limited. 

I enclose for filing an application for declaration in relation to the correct interpretation of a rule in the 
Auckland Unitary Plan (Operative in Part). 

The Auckland Council has been served as an interested party (naturally), but it may be appropriate 
to convene a brief tele-conference to consider the issue of whether directions ought to be made for 
the application to be served on other potentially affected persons. 

I enclose a cheque for the required filing fee of $56.22. 

Yours sincerely, 

 

K R M Littlejohn 
Barrister 
 



BEFORE THE ENVIRONMENT COURT AT AUCKLAND 
  
ENV-2017-AKL-              
 
 
UNDER  the Resource Management Act 1991 

IN THE MATTER an application for a declaration under section 311 
of the Resource Management Act 1991 (Act) 
 

BETWEEN CATO BOLAM CONSULTANTS LIMITED 

 Applicant 
 

AND AUCKLAND COUNCIL 

 
 

Respondent 
 
 
 

MEMORANDUM OF COUNSEL FOR CATO BOLAM  
CONSULTANTS LIMITED 

15 September 2017  
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MAY IT PLEASE THE COURT 

1. Filed herewith is an application for a declaration with respect to the 

interpretation of the boundary relocation subdivision rule in the 

Auckland Unitary Plan (Operative in Part). 

2. The application is filed by Cato Bolam Consultants Limited, a well-

established planning and environmental consultancy, which has 

worked on numerous subdivisions in the north and east of the Auckland 

Council area.  Part of that work has involved boundary 

adjustment/relocation subdivisions in the Rodney Local Board area. 

3. As explained in the affidavit of Myles Goodwin filed in support of the 

application, the applicant’s consultants have recently been presented 

with an interpretation of the new boundary relocation subdivision rule 

referred to above, that is inconsistent with how the rule has been 

interpreted and applied historically, and which, in Mr Goodwin’s opinion, 

is inconsistent with the plain ordinary meaning of the rule.  In essence, 

the interpretation taken by Auckland Council staff results in any 

boundary relocation proposal where either of the resultant lots contains 

less than 90% of the area of land originally within the lots, being treated 

as non-complying. 

4. Cato Bolam has endeavoured to clarify this interpretation with Council’s 

legal advisers, but they maintain that the interpretation being taken by 

staff is correct. 

5. This application for declaration has been filed to seek the Court’s view 

on the correct interpretation of this rule. 

DATED 15 September 2017 

 

K R M Littlejohn 
Counsel for Cato Bolam Consultants 
Limited 
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TO: The Registrar 
 Environment Court 
 AUCKLAND 

1. Cato Bolam Consultants Limited applies for a declaration that: 

A resource consent application to alter the boundaries of two or more 
contiguous allotments on a deposited plan: 

(a) where the areas of the allotments following the alteration 
are no more than 10% larger or smaller than the respective 
areas of the original allotments; and  

(b) where one or more of the resulting allotments contains no 
less than 90% of the land area of the original allotment; and 

(c) where standards E39.6.3.2(1)-(5) are met, 

is classified as a controlled activity application under the Auckland 
Unitary Plan (Operative in Part). 

2. The grounds for the application are: 

(a) Subdivision rule E39.4.1(A4) in the Auckland Unitary Plan 
(Operative in Part) (AUP) classifies boundary adjustments 
not exceeding 10% of the original site area and meeting 
standards E39.6.3.2(1)-(5) as controlled activities. 

(b) The rule is a revision of similar rules that existed in the 
legacy plans prior to the promulgation of the AUP which 
provided for boundary adjustments or relocations, but 
restricted the ability for the boundaries of the relevant 
allotments to be adjusted in such a way that the resultant 
allotments were increased (or decreased) in size by more 
than 10% of their original area. 

(c) The legacy rules were regularly relied on to adjust the 
boundaries of allotments in such a way that the outer 
boundaries of the combined sites remained the same, but 
the internal boundaries were modified substantially, 
effectively resulting in the shifting of a site within a site, 
while ensuring that no new sites were created and all other 
servicing and related development standards were met. 

(d) Auckland Council now consider that the new rule 
E39.4.1(A4) in the AUP cannot be relied on for such a 
boundary adjustment, claiming that the 10% criterion not 
only applies to the maximum permissible area change of 
the allotments but also to the extent of the area of the 
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original allotment that must be retained in the resultant 
allotment.  That is, if less than 90% of the land within the 
original allotment is not contained within the resultant 
allotment, then the rule cannot be used, and the activity is 
therefore non-complying.  This interpretation effectively 
makes non-complying any boundary relocation that seeks 
to shift a title within the area of the of the original allotments 
by more than 10% 

(e) The applicant has challenged this interpretation and 
claimed that the rule in question does not prescribe where 
the location of the resultant allotment must be and has 
sought this declaration to clarify the matter. 

(f) As appear in the affidavit of Myles Desborough Goodwin 
and memorandum of Counsel, both attached.  

3. The following documents are attached: 

(a) An affidavit by Myles Desborough Goodwin dated 14 
September 2017; 

(b) Memorandum of counsel for the applicant dated 15 
September 2017; 

(c) A list of names and addresses of persons to be served with 
a copy of this application. 

 
 

Signature: CATO BOLAM CONSULANTS LIMITED by 
its authorised agent: 

 

 

 K R M Littlejohn 

Date: 15 September 2017 

Address for service: Mr Kitt Littlejohn 
Quay Chambers 
Level 7, 2 Commerce Street 
PO Box 106215 
AUCKLAND CITY 1143 

Telephone: (09) 374 1669 
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Facsimile: (09) 377 5071 

Email: littlejohn@quaychambers.co.nz 
 
 
Advice 
 
If you have any questions about this notice, contact the Environment Court 
Unit of the Department for Courts in Auckland, Wellington or Christchurch. 
 
  

mailto:littlejohn@quaychambers.co.nz
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NAMES AND ADRESSES OF PERSONS TO BE SERVED 
 

 
Auckland Council 
Private Bag 92300 
AUCKLAND 1142 
 
Attention: James Hassall/Christian Brown 
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