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Form 7 

NOTICE OF APPEAL TO ENVIRONMENT COURT AGAINST 

DECISION ABOUT DESIGNATION IN AUCKLAND 

COMBINED PLAN 

Section 157(1), Local Government (Auckland Transitional Provisions) 

Act 2010 

  

1 Tram Lease Ltd (TLL) appeals against a decision of New Zealand 

Transport Agency (NZTA) about a designation, namely, State 

Highway 1 – Newmarket Viaduct Height Restriction (6727). 

2 TLL has the right to appeal Council’s decision: 

2.1 Under s 157(1) of the LGATPA because TLL is the owner of 

land to which the designation applies and TLL made a 

submission on the relevant requirement. 

3 Further details of the reasons for this appeal are provided below. 

4 TLL is not a trade competitor for the purposes of s 308D of the 

RMA. 

5 TLL received notice of the decision on 17 October 2016. 

6 The decision was made by NZTA. 

7 The decision that TLL is appealling is as follows: 

7.1 Confirmation of the designation with modifications. 

8 The reasons for the appeal are as follows: 

8.1 The decision will not promote the sustainable management 

of natural and physical resources. 
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8.2 The designation as confirmed (condition 2) requires the 

approval of NZTA in relation to the development and use 

of private land, and includes a series of advice notes to 

provide guidance for owners and occupiers when seeking 

such written consent from NZTA. In essence these advice 

notes correspond to conditions which an applicant would 

need to satisfy to obtain NZTA’s approval 

8.3 Advice note 1.c. pertains to reflective building materials. 

The advice note as confirmed is unreasonable and 

unwarranted because: 

(a) It is subjective and the level of proof required from 

owners and occupiers to satisfy these requirements 

is not readily capable of being quantified in any 

reasonable way. 

(b) It relates to the motorway network as a whole, 

rather than being confined to the spatial extent of 

the designated area or works. 

(c) It is uncertain, in that it is unclear whether it relates 

to all buildings on private land in the vicinity of the 

designated area, or only those buildings that exceed 

12.2m and the height of the level of the viaduct 

carriageway within the spatial extent of the 

designated area. 

8.4 Advice note 1.d. pertains to signs. The advice note as 

confirmed is unreasonable and unwarranted because: 

(a) It purports to control signs below the level of the 

viaduct carriageway. 

(b) It unreasonably restricts the use of video screens 

and digital displays. 
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(c) It unnecessarily duplicates controls regarding 

reflective materials. 

(d) It is subjective, and fails to articulate any objective 

criteria to discern which signs could cause confusion, 

alarm, or unduly distract attention. 

(e) It unreasonably precludes the display of more than 

one building identification sign, and in doing so 

precludes the display of advertising signage. 

8.5 As a result, the designation as confirmed will prevent the 

reasonable use of private land. 

9 TLL seeks the following relief: 

9.1 The designation should be modified by: 

(a) Amending advice note 1.c. by: 

(i) Deleting paragraph i. 

(ii) Amending paragraph ii so that it relates only 

to the spatial extent of the designated area. 

(iii) Clarifying that it pertains only to those 

buildings that exceed 12.2m and the height of 

the level of the viaduct carriageway within the 

spatial extent of the designated area. 

(b) Deleting advice note 1.d. entirely. 

9.2 Such alternative, consequential or further relief as may be 

appropriate to give effect to this appeal. 

9.3 Costs. 

10 An electronic copy of this notice is being served today by email 

on the Auckland Council at unitaryplan@aucklandcouncil.govt.nz.  
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Waivers and directions have been made by the Environment 

Court in relation to the usual requirements of the RMA as to 

service of this notice on other persons. 

11 The following documents are attached to this notice: 

11.1 A copy of the relevant decision. 

11.2 A list of names and addresses of persons served with a 

copy of this notice. 

11.3 A copy of TLL’s submission. 

12 Copies of the submission and decision may be obtained, on 

request, from TLL. 

13 TLL agrees to participate in mediation or other alternative 

dispute resolution. 

 

Trevor Daya-Winterbottom 

Counsel for Tram Lease Ltd 

22 November 2016 

 

Address for service: PO Box 75-945 Manurewa 2243 

Telephone: 0275 182 196 

Email: daya.winterbottom@xtra.co.nz 

Contact person: Trevor Daya-Winterbottom 
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Advice to recipients of copy notice of appeal 

How to become party to proceedings 

1 You may be a party to the appeal if you made a submission or a 

further submission on the matter of this appeal. 

2 To become a party to the appeal, you must, within 15 working 

days after the period for lodging a notice of appeal ends, lodge a 

notice of your wish to be a party to the proceedings (in form 33 

of the Resource Management (Forms, Fees, and Procedure) 

Regulations 2003) with the Environment Court by email (to 

unitaryplan.ecappeals@justice.govt.nz) and serve copies of your 

notice by email on the Auckland Council (to 

unitaryplan@aucklandcouncil.govt.nz) and the appellant. 

3 Your right to be a party to the proceedings in the court may be 

limited by the trade competition provisions in section 274(1) and 

Part 11A of the Resource Management Act 1991. 

4 You may apply to the Environment Court under section 281 of 

the Resource Management Act 1991 for a waiver of the above 

timing or service requirements (see form 38 of the Resource 

Management (Forms, Fees, and Procedure) Regulations 2003). 

How to obtain copies of documents relating to appeal 

5 Copies of TLL’s submission or the decision appealed may be 

obtained, on request, from TLL. 

Advice 

6 If you have any questions about this notice, contact the 

Environment Court in Auckland. 
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COPY OF THE RELEVANT DECISION 
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LIST OF NAMES AND ADDRESSES OF PERSONS SERVED 

WITH A COPY OF THIS NOTICE 

New Zealand Transport Agency cameron.law@nzta.govt.nz, 
mike.ward@nzta.govt.nz, patrick.mulligan@buddlefindlay.com  

Auckland Council at unitaryplan@aucklandcouncil.govt.nz. 
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COPY OF THE RELEVANT SUBMISSION (extract) 
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Word 859 

92 Decision sought: 

92.1 Amend the plan (Map 32) to provide for a maximum permitted 
building height of 32.5m, and amend the volcanic viewshaft 
restriction accordingly by deleting the volcanic viewshaft (T7) 
from the plan and amending the plan (Chapter J, Rule 6.3 and 
Urban Map 32: Natural Heritage) and the GIS viewer to provide 
for a minimum 32.5m (above ground at the site) floor of the 
volcanic viewshaft. 

92.2 Delete Rules 2.11.1.1 and 2.11.1.2 and the basic floor area ratio 
and bonus floor area controls. 

Site 24B: Broadway, Newmarket: Balm – Mahuru (Map 24) 

93 Issues: maximum permitted building height, green building 
requirements, frontage controls, designation ID 6727 height restriction, 
and volcanic viewshaft controls. 

94 Specific provisions: 

94.1 Urban Map 32 Infrastructure: Designation ID 6727 Newmarket 
Viaduct; Urban Map 32 Additional Height Controls. 

95 Reasons for submission: 

95.1 The specific provisions referred to above are opposed in relevant 
part. The specific reasons for the submission include: 

95.2 The site is well served by public train and bus transport, and is 
also well connected to the regional and National motorway 
network.  This is a Metropolitan Centre with the highest and least 
restrictive zoning outside the CBD. 

95.3 The site is zoned Metropolitan Centre. The zoning is considered 
appropriate, subject to service lane clarification 

95.4 Given the site location and its Metropolitan Centre status it is 
considered that building to the maximum height of 32.5m ought 
to be a Permitted Activity on 100% of the site. 

95.5 Providing for a maximum permitted building height of 32.5m is 
generally consistent with the volcanic viewshaft controls in the 
operative Isthmus district plan. Accordingly, the volcanic 
viewshaft controls in the plan should either be consistent with a 
32.5m maximum permitted building height being achieved on the 
site, or the relevant operative district plan provisions should be 
retained. However, the proposed volcanic viewshaft T7 is not 
supported by any evidence of probative value and should be 
deleted. 

95.6 Applying floor area controls to the site is not consistent with the 
purpose of the Metropolitan Centre zone, and the basic floor area 
control and bonus floor area control should be deleted. 
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95.7 Designation ID 6727 NZTA Viaduct assigns part of the site a 
maximum building height of 12.2m. It is considered that this 
designation is inappropriate and should be deleted. 

(a) The maximum building height limit of 12.2m will reduce 
the urban form in this part of Newmarket to that of a 
suburban (not Metropolitan) scale. 

(b) The contrast in scale and height of the Newmarket Viaduct 
and the buildings adjoining it will result in the Viaduct 
dominating its built context. If the designation were 
removed or significantly reduced in extent, the Viaduct 
would sit more comfortably and less dominantly amongst 
its neighbouring buildings. 

(c) Motorists using the Newmarket Viaduct will be denied the 
traditionally urban and dynamic experience of passing 
through (rather than above) a Metropolitan Centre. 

(d) In particular, NZTA has undertaken to review the 
designation on completion of the viaduct, and affected 
landowners can legitimately expect the this review will 
proceed as the new viaduct alignment has moved to the 
west away from the site. 

(e) The designation is not necessary either generally or (inter 
alia) for fire, safety or maintenance purposes. 

95.8 A certificate of compliance (deemed resource consent) has been 
granted by Council for demolition of all buildings on the subject 
site under the operative District Plan, except 352 Broadway and 
45-55 Nuffield Street which are not comprised in the subject site. 

95.9 Reasonable (highest and best) use of this site will include: 
metropolitan centre zoning, no FAR controls, maximum permitted 
building height of 32.5m, and 100% site coverage by buildings. 

96 Decision sought: 

96.1 Amend the plan by deleting in relevant part the Infrastructure 
Overlay (Designation ID6727 NZTA Viaduct) in so far as it affects 
the site. 

96.2 Amend the plan (Map 32) to provide for a maximum permitted 
building height of 32.5m, and amend the volcanic viewshaft 
restriction accordingly by deleting the volcanic viewshaft (T7) 
from the plan and amending the plan (Chapter J, Rule 6.3 and 
Urban Map 32: Natural Heritage) and the GIS viewer to provide 
for a minimum 32.5m (above ground at the site) floor of the 
volcanic viewshaft. 

96.3 Delete Rules 2.11.1.1 and 2.11.1.2 and the basic floor area ratio 
and bonus floor area controls. 

Site 25: 2-38 Nuffield Street, Newmarket (Map 24) 
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Word 859 

97 Issues: rezone part of the site from Mixed Use to Metropolitan Centre, 
green building requirements, frontage controls, maximum permitted 
building height, designation ID 6727 height restriction, and volcanic 
viewshaft controls. 

98 Specific provisions: 

98.1 Map 32 Infrastructure: Designation ID 6727 Newmarket Viaduct; 
Map 32 Additional Height Controls. 

99 Reasons for submission: 

99.1 The specific provisions referred to above are opposed in relevant 
part. The specific reasons for the submission include: 

99.2 The site is well served by public train and bus transport, and is 
also well connected to the regional and National motorway 
network. This is a Metropolitan Centre with the highest and least 
restrictive zoning outside the CBD. 

99.3 The site is zoned in part as Metropolitan Centre and Business 
(Mixed Use). The Metropolitan Centre zoning is considered 
appropriate, however it should be extended to cover also the part 
of the site that is currently zoned Mixed Use.  Given that the site 
is in single ownership it represents   a significant opportunity to 
realise the full potential of an intensified Metropolitan Centre 
development. 

99.4 Given the site location and its Metropolitan Centre status it is 
considered that building to the maximum height of 32.5m ought 
to be a Permitted Activity on 100% of the site. 

99.5 However, in the Mixed Use zone a maximum permitted building 
height of up to 24.5m applies. This is considered too low for a 
site that is so well served by train and bus public transport and 
so well connected to the regional and national motorway 
network.  

99.6 Providing for a maximum permitted building height of 32.5m is 
generally consistent with the volcanic viewshaft controls in the 
operative Isthmus district plan. Accordingly, the volcanic 
viewshaft controls in the plan should either be consistent with a 
32.5m maximum permitted building height being achieved on the 
site, or the relevant operative district plan provisions should be 
retained. However, the proposed volcanic viewshaft T7 is not 
supported by any evidence of probative value and should be 
deleted. 

99.7 Applying floor area controls to the site is not consistent with the 
purpose of the Metropolitan Centre zone, and the basic floor area 
control and bonus floor area control should be deleted. 

99.8 The Part 7 Designation ID 6727 NZTA Viaduct assigns the sites a 
maximum building height of 12.2m. It is considered that this 
designation is inappropriate and should be deleted. 
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(a) The maximum building height limit of 12.2m will reduce 
the urban form in this part of Newmarket to that of a 
suburban (not Metropolitan) scale. 

(b) The contrast in scale and height of the Newmarket Viaduct 
and the buildings adjoining it will result in the Viaduct 
dominating its built context. If the designation were 
removed or significantly reduced in extent, the Viaduct 
would sit more comfortably and less dominantly amongst 
it neighbouring buildings. 

(c) Motorists using the Newmarket Viaduct will be denied the 
traditionally urban and dynamic experience of passing 
through (rather than above) a Metropolitan Centre. 

(d) In particular, NZTA has undertaken to review the 
designation on completion of the viaduct, and affected 
landowners can legitimately expect this review will 
proceed as the new viaduct alignment has moved to the 
west away from the site. 

(e) The designation is not necessary either generally or (inter 
alia) for fire, safety or maintenance purposes. 

99.9 Reasonable (highest and best) use of this site will include: 
metropolitan centre zoning, no FAR controls, maximum permitted 
building height of 32.5m, and 100% site coverage by buildings. 

100 Decision sought: 

100.1 Amend the plan by rezoning the site from the Mixed Use zone to 
the Metropolitan Centre zone, and for consistency also rezoning 
the balance of the eastern side of Mahuru Street to the junction 
with St Marks Road. 

100.2 Amend the plan by deleting in relevant part the Infrastructure 
Overlay (Designation ID6727 NZTA Viaduct) in so far as it affects 
the site. 

100.3 Amend the plan (Map 32) to provide for a maximum permitted 
building height of 32.5m, and amend the volcanic viewshaft 
restriction accordingly by deleting the volcanic viewshaft (T7) 
from the plan and amending the plan (Chapter J, Rule 6.3 and 
Urban Map 32: Natural Heritage) and the GIS viewer to provide 
for a minimum 32.5m (above ground at the site) floor of the 
volcanic viewshaft. 

100.4 Delete Rules 2.11.1.1 and 2.11.1.2 and the basic floor area ratio 
and bonus floor area controls. 

Site 26: Other sites: (Maps 26A to 26I) 

101 Other sites where similar decisions are sought regarding the  general 
amendments listed in Appendix D include: 


